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§300.10

§300.10 Enrollment of enrolled retire-
ment plan agent fee.

(a) Applicability. This section applies
to the initial enrollment of enrolled re-
tirement plan agents with the IRS pur-
suant to 31 CFR 10.5(b).

(b) Fee. The fee for initially enrolling
as an enrolled retirement plan agent
with the IRS is $30.

(c) Person liable for the fee. The person
liable for the enrollment fee is the ap-
plicant filing for enrollment as an en-
rolled retirement plan agent with the
IRS.

(d) Effective/applicability date. This
section is applicable beginning April
19, 2011.

[T.D. 9523, 76 FR 21807, Apr. 19, 2011]

§300.11 Renewal of enrollment of en-
rolled retirement plan agent fee.

(a) Applicability. This section applies
to the renewal of enrollment of en-
rolled retirement plan agents with the
IRS pursuant to 31 CFR 10.5(b).

(b) Fee. The fee for renewal of enroll-
ment as an enrolled retirement plan
agent with the IRS is $30.

(c) Person liable for the fee. The person
liable for the renewal of enrollment fee
is the person renewing enrollment as
an enrolled retirement plan agent with
the IRS.

(d) Effective/applicability date. This
section is applicable beginning April
19, 2011.

[T.D. 9523, 76 FR 21807, Apr. 19, 2011]

§300.12 Registered tax return pre-
parer competency examination fee.

(a) Applicability. This section applies
to the competency examination to be-
come a registered tax return preparer
pursuant to 31 CFR 10.4(c).

(b) Fee. The fee for taking the reg-
istered tax return preparer competency
examination is $27, which is the gov-
ernment cost for overseeing the exam-
ination and does not include any fees
charged by the administrator of the ex-
amination.

(c) Person liable for the fee. The person
liable for the competency examination
fee is the applicant taking the exam-
ination.
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(d) Effective/applicability date. This
section is applicable beginning Novem-
ber 25, 2011.

[T.D. 9559, 76 FR 72623, Nov. 25, 2011]

§300.13 Fee for obtaining a preparer
tax identification number.

(a) Applicability. This section applies
to the application for and renewal of a
preparer tax identification number
pursuant to 26 CFR 1.6109-2(d).

(b) Fee. The fee to apply for or renew
a preparer tax identification number is
$50 per year, which is the cost to the
government for processing the applica-
tion for a preparer tax identification
number and does not include any fees
charged by the vendor.

(c) Person liable for the fee. The indi-
vidual liable for the application or re-
newal fee is the individual applying for
and renewing a preparer tax identifica-
tion number from the IRS.

(d) Effective/applicability date. This
section is applicable beginning Sep-
tember 30, 2010.

[T.D. 9503, 75 FR 60321, Sept. 30, 2010. Redesig-
nated at 76 FR 21807, Apr. 19, 2011, and fur-
ther redesignated by T.D. 9559, 76 FR 72623,
Nov. 25, 2011]

PART 301—PROCEDURE AND
ADMINISTRATION

Information and Returns
RETURNS AND RECORDS

RECORDS, STATEMENTS, AND SPECIAL RETURNS

Sec.

301.269B-1 Stapled foreign corporations.

301.6001-1 Notice or regulations requiring
records, statements, and special returns.

TAX RETURNS OR STATEMENTS

General Requirement

301.6011-1 General requirement of return,
statement or list.

301.6011-2 Required use of magnetic media.

301.6011-3 Required use of magnetic media
for partnership returns.

301.6011-5 Required use of magnetic media
for corporate income tax returns.

301.6011-6 Statement of series and series or-
ganizations [Reserved]

301.6011-7 Specified tax return preparers re-
quired to file individual income tax re-
turns using magnetic media.

301.6011(g)-1 Disclosure by taxable party to
the tax-exempt entity.
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Income Tax Returns

301.6012-1 Persons required to make returns
of income.

301.6013-1 Joint returns of income tax by
husband and wife.

301.6014-1 Income tax return—tax not com-
puted by taxpayer.

301.6015-1 Declaration of estimated income
tax by individuals.

301.6016-1 Declarations of estimated income
tax by corporations.

301.6017-1 Self-employment tax returns.

Estate and Gift Tax Returns

Estate tax returns.
Gift tax returns.

301.6018-1
301.6019-1

Miscellaneous Provisions

301.6020-1 Returns prepared or executed by
the Commissioner or other Internal Rev-
enue Officers.

301.6021-1 Listing by district directors of
taxable objects owned by nonresidents of
internal revenue districts.

INFORMATION RETURNS

Information Concerning Persons Subject to
Special Provisions

301.6031(a)-1 Return of partnership income.

301.6032-1 Returns of banks with respect to
common trust funds.

301.6033-1 Returns by exempt organizations.

301.6033-4 Required use of magnetic media
for returns by organizations required to
file returns under section 6033.

301.6033-5 Disclosure by tax-exempt entities
that are parties to certain reportable
transactions.

301.6034-1 Returns by trusts described in
section 4947(a)(2) or claiming charitable
or other deductions under section 642(c).

301.6035-1 Returns of officers, directors, and
shareholders of foreign personal holding
companies.

301.6036-1 Notice required of executor or of
receiver or other like fiduciary.

301.6037-1 Return of electing small business
corporation.

301.6037-2 Required use of magnetic media
for returns of electing small business
corporation.

301.6038-1 Information returns required of
U.S. persons with respect to certain for-
eign corporations.

301.6039-1 Information returns and state-
ments required in connection with cer-
tain options.

Information Concerning Transactions With
Other Persons

301.6041-1 Returns of information regarding
certain payments.

301.6042-1 Returns of information regarding
payments of dividends and corporate
earnings and profits.
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301.6043-1 Returns regarding liquidation,
dissolution, termination, or contraction.

301.6044-1 Returns of information regarding
payments of patronage dividends.

301.6046-1 Returns as to organization or re-
organization of foreign corporations and
as to acquisitions of their stock.

301.6047-1 Information relating to certain
trusts and annuity and bond purchase
plans.

301.6048-1 Returns as to creation of or trans-
fers to certain foreign trusts.

301.6049-1 Returns regarding payments of
interest.

301.6050A-1 Information returns regarding
services performed by certain crewmen
on fishing boats.

301.6050M-1 Information returns relating to
persons receiving contracts from certain
Federal executive agencies.

Information Regarding Wages Paid Employees

301.6051-1 Receipts for employees.

301.6052-1 Information returns and state-
ments regarding payment of wages in the
form of group-term life insurance.

301.6057-1 Employee retirement benefit
plans; identification of participant with
deferred vested retirement benefit.

301.6057-2 Employee retirement benefit
plans; notification of change in plan sta-
tus.

301.6058-1 Information required in connec-
tion with certain plans of deferred com-
pensation.

301.6059-1 Periodic report of actuary.

SIGNING AND VERIFYING OF RETURNS AND
OTHER DOCUMENTS

301.6061-1 Signing of returns and other doc-
uments.

301.6062-1 Signing of corporation returns.

301.6063-1 Signing of partnership returns.

301.6064-1 Signature presumed authentic.

301.6065-1 Verification of returns.

TIME FOR FILING RETURNS AND OTHER
DOCUMENTS

301.6071-1 Time for filing returns and other
documents.

301.6072-1 Time for filing income tax re-
turns.

301.6073-1 Time for filing declarations of es-
timated income tax by individuals.

301.6074-1 Time for filing declarations of es-
timated income tax by corporations.

301.6075-1 Time for filing estate and gift tax
returns.

EXTENSION OF TIME FOR FILING RETURNS

301.6081-1 Extension of time for filing re-
turns.

301.6081-2 Automatic extension of time for
filing an information return with respect
to certain foreign trusts.
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PLACE FOR FILING RETURNS OR OTHER
DOCUMENTS

301.6091-1 Place for filing returns and other
documents.

301.6096-1 Designation by individuals for
taxable years beginning after December
31, 1972.

301.6096-2 Designation by individuals for
taxable years ending on or after Decem-
ber 31, 1972 and beginning before January
1, 1973.

MISCELLANEOUS PROVISIONS

301.6101-1 Period covered by returns or
other documents.
301.6102-1 Computations on returns or other
documents.
301.6103(a)-1 Disclosures after December 31,
1976, by officers and employees of Federal
agencies of returns and return informa-
tion (including taxpayer return informa-
tion) disclosed to such officers and em-
ployees by the Internal Revenue Service
before January 1, 1977, for a purpose not
involving tax administration.
301.6103(a)-2 Disclosures after December 31,
1976, by attorneys of the Department of
Justice and officers and employees of the
Office of the Chief Counsel for the Inter-
nal Revenue Service of returns and re-
turn information (including taxpayer re-
turn information) disclosed to such at-
torneys, officers, and employees by the
Service before January 1, 1977, for a pur-
pose involving tax administration.
301.6103(c)-1 Disclosure of returns and re-
turn information to designee of taxpayer.
301.6103(h)(2)-1 Disclosure of returns and re-
turn information (including taxpayer re-
turn information) to and by officers and
employees of the Department of Justice
for use in Federal grand jury proceeding,
or in preparation for proceeding or inves-
tigation, involving tax administration.
301.6103(i)-1 Disclosure of returns and re-
turn information (including taxpayer re-
turn information) to and by officers and
employees of the Department of Justice
or another Federal agency for use in Fed-
eral grand jury proceeding, or prepara-
tion for proceeding or investigation, in-
volving enforcement of Federal criminal
statute not involving tax administration.
301.6103(j)(1)-1 Disclosures of return infor-
mation reflected on returns to officers
and employees of the Department of
Commerce for certain statistical pur-
poses and related activities.
301.6103(j)(1)-1T Disclosures of return infor-
mation reflected on returns to officers
and employees of the Department of
Commerce for certain statistical pur-
poses and related activities (temporary).
301.6103(j)(5)-1 Disclosures of return infor-
mation reflected on returns to officers
and employees of the Department of Ag-
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riculture for conducting the census of ag-
riculture.
301.6103(k)(6)-1 Disclosure of return infor-
mation by certain officers and employees
for investigative purposes.
6103(k)(9)-1 Disclosure of returns and re-
turn information relating to payment of
tax by credit card and debit card.
301.6103(1)-1 Disclosure of returns and re-
turn information for purposes other than
tax administration.
.6103(1)(2)-1 Disclosure of returns and re-
turn information to Pension Benefit
Guaranty Corporation for purposes of re-
search and studies.
6103(1)(2)-2 Disclosure of returns and re-
turn information to Department of Labor
for purposes of research and studies.
301.6103(1)(2)-3 Disclosure to Department of
Labor and Pension Benefit Guaranty
Corporation of certain returns and re-
turn information.
6103(1)(14)-1 Disclosure of return infor-
mation to United States Customs Serv-
ice.
301.6103(m)-1 Disclosure of taxpayer iden-
tity information.
301.6103(n)-1 Disclosure of returns and re-
turn information in connection with
written contracts or agreements for the
acquisition of property or services for
tax administration purposes.
301.6103(n)-2 Disclosure of return informa-
tion in connection with written con-
tracts among the IRS, whistleblowers,
and legal representatives of whistle-
blowers.
301.6103(p)(2)(B)-1 Disclosure of returns and
return information by other agencies.
301.6103(p)(4)-1 Procedures relating to safe-
guards for returns or return information.
6103(p)(7)-1 Procedures for administra-
tive review of a determination that an
authorized recipient has failed to safe-
guard returns or return information.
301.6104(a)-1 Public inspection of material
relating to tax-exempt organizations.
301.6104(a)-2 Public inspection of material
relating to pension and other plans.
301.6104(a)-3 Public inspection of Internal
Revenue Service letters and documents
relating to pension and other plans.
301.6104(a)-4 Requirement for 26 or more
plan participants.
301.6104(a)-5 Withholding of certain infor-
mation from public inspection.
301.6104(a)-6 Procedural rules for inspection.
301.6104(b)-1 Publicity of information on
certain information returns.
301.6104(c)-1 Disclosure of certain informa-
tion to State officers.
301.6104(d)-0 Table of contents.
301.6104(d)-1 Public inspection and distribu-
tion of applications for tax exemption
and annual information returns of tax-
exempt organizations.

301.

30

fury

301.

301.

301.
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301.6104(d)-2 Making applications and re-
turns widely available.

301.6104(d)-3 Tax-exempt organization sub-
ject to harassment campaign.

301.6105-1 Compilation of relief from excess
profits tax cases.

301.6106-1 Publicity of unemployment tax
returns.

301.6108-1 Publication of statistics of in-
come.

301.6109-1 Identifying numbers.

301.6109-2 Authority of the Secretary of Ag-
riculture to collect employer identifica-
tion numbers for purposes of the Food
Stamp Act of 1977.

301.6109-3 IRS adoption taxpayer identifica-
tion numbers.

301.6110-1 Public inspection of written de-
terminations and background file docu-
ments.

301.6110-2 Meaning of terms.

301.6110-3 Deletion of certain information in
written determinations open to public in-

spection.
301.6110-4 Communications from third par-
ties.

301.6110-5 Notice and time requirements; ac-
tions to restrain disclosure; actions to
obtain additional disclosure.

301.6110-6 Written determinations issued in
response to requests submitted before
November 1, 1976.

301.6110-7 Miscellaneous provisions.

301.6111-1T Questions and answers relating
to tax shelter registration.

301.6111-2 Confidential corporate tax shel-
ters.

301.6111-3 Disclosure of reportable trans-
actions.

301.6112-1 Material advisors of reportable
transactions must keep lists of advisees,
etc.

301.6114-1 Treaty-—based return positions.

Time and Place for Paying Tax

PLACE AND DUE DATE FOR PAYMENT OF TAX

301.6151-1 Time and place for paying tax
shown on returns.

301.61563-1 Installment payments of esti-
mated income tax by individuals.

301.6155-1 Payment on notice and demand.

301.6159-0 Table of contents.

301.6159-1 Agreements for the payment of
tax liabilities in installments.

EXTENSION OF TIME FOR PAYMENT

301.6161-1 Extension of time for paying tax.

301.6162-1 Extension of time for payment of
tax on gain attributable to liquidation of
personal holding companies.

301.6163-1 Extension of time for payment of
estate tax on value of reversionary or re-
mainder interest in property.

301.6164-1 Extension of time for payment of
taxes by corporations expecting
carrybacks.
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301.6165-1 Bonds where time to pay the tax
or deficiency has been extended.

301.6166-1 Extension of time for payment of
estate tax where estate consists largely
of interest in closely held business.

Assessment

IN GENERAL

301.6201-1
301.6203-1

Assessment authority.

Method of assessment.

301.6204-1 Supplemental assessments.

301.6205-1 Special rules applicable to certain
employment taxes.

DEFICIENCY PROCEDURES

301.6211-1
301.6212-1

Deficiency defined.

Notice of deficiency.

301.6212-2 Definition of last known address.

301.6213-1 Restrictions applicable to defi-
ciencies; petition to Tax Court.

301.6215-1 Assessment of deficiency found by
Tax Court.

301.6221-1 Tax treatment determined at
partnership level.

301.6222(a)-1 Consistent treatment of part-
nership items.

301.6222(a)2 Application of consistent re-
porting and notification rules to indirect
partners.

301.6222(b)-1 Notification to the Internal
Revenue Service when partnership items
are treated inconsistently.

301.6222(b)-2 Effect of notification of incon-
sistent treatment.

301.6222(b)-3 Partner receiving incorrect
schedule.

301.6223(a)-1 Notice sent to tax matters
partner.

301.6223(a)2 Withdrawal of notice of the be-
ginning of an administrative proceeding.

301.6223(b)-1 Notice group.

301.6223(c)-1 Additional information regard-
ing partners furnished to the Internal
Revenue Service.

301.6223(e)-1 Effect of Internal Revenue
Service’s failure to provide notice.

301.6223(e)-2 Elections if Internal Revenue
Service fails to provide timely notice.

301.6223(f)-1 Duplicate copy of final partner-
ship administrative adjustment.

301.6223(g)-1 Responsibilities of the tax mat-
ters partner.

301.6223(h)-1 Responsibilities
partner.

301.6224(a)-1 Participation in administrative
proceedings.

301.6224(b)-1 Partner may waive rights.

301.6224(c)-1 Tax matters partner may bind
nonnotice partners.

301.6224(c)-2 Pass-thru partner binds indi-
rect partners.

301.6224(c)-3 Consistent settlements.

301.6226(a)-1 Principal place of business of
partnership.

301.6226(b)-1 5-percent group.

of pass-thru
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301.6226(e)-1 Jurisdictional requirement for
bringing an action in District Court or
United States Court of Federal Claims.

301.6226(f)-1 Scope of judicial review.

301.6227(c)-1 Administrative adjustment re-
quest by the tax matters partner on be-
half of the partnership.

301.6227(d)-1 Administrative adjustment re-
quest filed on behalf of a partner.

301.6229(b)-1 Extension by agreement.

301.6229(b)-2 Special rule with respect to
debtors in Title 11 cases.

301.6229(c)(2)-1 Substantial omission of in-
come.

301.6229(e)-1 Information with respect to un-
identified partner.

301.6229(f)-1 Special rule for partial settle-
ment agreements.

301.6230(b)-1 Request that correction not be
made.

301.6230(c)-1 Claim arising out of erroneous
computation, etc.

301.6230(e)-1 Tax matters partner required

to furnish names.

6231(a)(1)-1 Exception for small partner-

ships.

301.6231(a)(2)-1 Persons whose tax liability
is determined indirectly by partnership
items.

301.6231(a)(3)-1 Partnership items.

301.6231(a)(5)-1 Definition of affected item.

301.6231(a)(6)-1 Computational adjustments.

301.6231(a)(7)-1 Designation or selection of

tax matters partner.

6231(a)(7)-2 Designation or selection of

tax matters partner for a limited liabil-

ity company (LLC).

301.6231(a)(12)-1 Special rules
spouses.

301.6231(c)-1 Special rules for certain appli-
cations for tentative carryback and re-
fund adjustments based on partnership
losses, deductions, or credits.

301.6231(c)-2 Special rules for certain refund
claims based on losses, deductions, or
credits from abusive tax shelter partner-
ships.

301.6231(¢c)-3 Limitation on applicability of
§§301.6231(c)—4 through 301.6231(c)-8.

301.6231(c)-4 Termination and jeopardy as-
sessment.

301.6231(c)-b

301.6231(c)-6
come.

301.6231(c)-T

301.6231(c)-8

301.

301.

relating to

Criminal investigations.
Indirect method of proof of in-

Bankruptcy and receivership.

Prompt assessment.

301.6231(d)-1 Time for determining profits
interest of partners for purposes of sec-
tions 6223(b) and 6231(a)(11).

301.6231(e)-1 Effect of a determination with
respect to a nonpartnership item on the
determination of a partnership item.

301.6231(e)-2 Judicial decision not a bar to
certain adjustments.

301.6231(f)-1 Disallowance of losses and cred-
its in certain cases.
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301.6233-1 Extension to entities filing part-
nership returns.

301.6241-1T Tax treatment determined at
corporate level.

301.6245-1T Subchapter S items.

Collection

GENERAL PROVISIONS

301.6301-1

301.6302-1
taxes.

301.6303-1 Notice and demand for tax.

301.6305-1 Assessment and collection of cer-
tain liability.

Collection authority.
Manner or time of collection of

RECEIPT OF PAYMENT

301.6311-1
order.

301.6311-2
card.

301.6312-1 Treasury certificates of indebted-
ness, Treasury notes, and Treasury bills
acceptable in payment of internal rev-
enue taxes or stamps.

301.6312-2 Certain Treasury savings notes
acceptable in payment of certain inter-
nal revenue taxes.

301.6313-1 Fractional parts of a cent.

301.6314-1 Receipt for taxes.

301.6315-1 Payments of estimated income
tax.

301.6316-1 Payment of income tax in foreign
currency.

301.6316-2 Definitions.

301.6316-3 Allocation of tax attributable to
foreign currency.

301.6316-4 Return requirements.

301.6316-5 Manner of paying tax by foreign
currency.

301.6316-6 Declarations of estimated tax.

301.6316-7 Payment of Federal Insurance
Contributions Act taxes in foreign cur-
rency.

301.6316-8 Refunds and credits in foreign
currency.

301.6316-9 Interest, additions to tax, etc.

Payment by check or money

Payment by credit card and debit

LIEN FOR TAXES

301.6320-1 Notice and opportunity for hear-
ing upon filing of notice of Federal tax
lien.

301.6321-1 Lien for taxes.

301.6323(a)-1 Purchasers, holders of security
interests, mechanic’s lienors, and judg-
ment lien creditors.

301.6323(b)-1 Protection for certain interests
even though notice filed.

301.6323(c)-1 Protection for commercial
transactions financing agreements.

301.6323(c)-2 Protection for real property
construction or improvement financing
agreements.

301.6323(c)-3 Protection for obligatory dis-
bursement agreements.
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301.6323(d)-1 45-day period for making dis-
bursements.

301.6323(e)-1 Priority of interest and ex-
penses.

301.6323(f)-1 Place for filing notice; form.

301.6323(g)-1 Refiling of notice of tax lien.

301.6323(h)-0 Scope of definitions.

301.6323(h)-1 Definitions.

301.6323(i)-1 Special rules.

301.6323(j)-1 Withdrawal of notice of federal
tax lien in certain circumstances.

301.6324-1 Special liens for estate and gift
taxes; personal liability of transferees
and others.

301.6324A-1 Election of and agreement to
special lien for estate tax deferred under
section 6166 or 6166A.

301.6325-1 Release of lien or discharge of
property.

301.6326-1 Administrative appeal of the erro-
neous filing of notice of federal tax lien.

Seizure of Property for Collection of Taxes

301.6330-1 Notice and opportunity for hear-
ing prior to levy.

301.6331-1 Levy and distraint.

301.6331-2 Procedures and restrictions on
levies.

301.6331-3 Restrictions on levy while offers
to compromise are pending.

301.6331-4 Restrictions on levy while install-
ment agreements are pending or in ef-
fect.

301.6332-1 Surrender of property subject to
levy.

301.6332-2 Surrender of property subject to
levy in the case of life insurance and en-
dowment contracts.

301.6332-3 The 21-day holding period applica-
ble to property held by banks.

301.6333-1 Production of books.

301.6334-1 Property exempt from levy.

301.6334-2 Wages, salary, and other income.

301.6334-3 Determination of exempt amount.

301.6334—4 Verified statements.

301.6335-1 Sale of seized property.

301.6336-1 Sale of perishable goods.

301.6337-1 Redemption of property.

301.6338-1 Certificate of sale; deed of real
property.

301.6339-1 Legal effect of certificate of sale
of personal property and deed of real
property.

301.6340-1 Records of sale.

301.6341-1 Expense of levy and sale.

301.6342-1 Application of proceeds of levy.

301.6343-1 Requirement to release levy and
notice of release.

301.6343-2 Return of wrongfully levied upon
property.

301.6343-3 Return of property
cases.

301.6361-1 Collection and administration of
qualified taxes.

in certain
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301.6361-2 Judicial and administrative pro-
ceedings; Federal representation of State
interests.

301.6361-3 Transfers to States.

301.6361-4 Definitions.

301.6361-5 Effective date of section 6361.

301.6362-1 Types of qualified tax.

301.6362-2 Qualified resident tax based on
taxable income.

301.6362-3 Qualified resident tax which is a
percentage of Federal tax.

301.6362-4 Rules for adjustments relating to
qualified resident taxes.

301.6362-56 Qualified nonresident tax.

301.6362-6 Requirements relating to resi-
dence.

301.6362-7

301.6363-1

301.6363-2
ments.

301.6363-3

301.6363-4

Additional requirements.
State agreements.
Withdrawal from State agree-

Transition years.

Judicial review.

301.6365-1 Definitions.

301.6365-2 Commencement and cessation of
applicability of subchapter E to indi-
vidual taxpayers.

Abatements, Credits, and Refunds

PROCEDURE IN GENERAL

301.6401-1 Amounts treated as overpay-
ments.

301.6402-1 Authority to make credits or re-
funds.

301.6402-2 Claims for credit or refund.

301.6402-3 Special rules applicable to income
tax.

301.6402-4 Payments in excess of amounts
shown on return.

301.6402-5 Offset of past-due support against
overpayment.

301.6402-6 Offset of past-due, legally enforce-
able debt against overpayment.

301.6402-7 Claims for refund and applica-
tions for tentative carryback adjust-
ments involving consolidated groups that
include insolvent financial institutions.

301.6403-1 Overpayment of installment.

301.6404-0 Table of contents.

301.6404-1 Abatements.

301.6404-2 Abatement of interest.

301.6404-3 Abatement of penalty or addition
to tax attributable to erroneous written
advice of the Internal Revenue Service.

301.6404-4 Suspension of interest and certain
penalties when the Internal Revenue
Service does not timely contact the tax-
payer.

301.6405-1 Reports of refunds and credits.

301.6407-1 Date of allowance of refund or
credit.

RULES OF SPECIAL APPLICATION

301.6411-1 Tentative carryback adjustments.
301.6413-1 Special rules applicable to certain
employment taxes.
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301.6414-1 Income tax withheld.
301.6425-1 Adjustment of overpayment of es-
timated income tax by corporation.

Limitations

LIMITATIONS ON ASSESSMENT AND COLLECTION

301.6501(a)-1 Period of limitations upon as-
sessment and collection.

301.6501(b)-1 Time return deemed filed for
purposes of determining limitations.

301.6501(c)-1 Exceptions to general period of
limitations on assessment and collection.

301.6501(d)-1 Request for prompt assess-
ment.

301.6501(e)-1 Omission from return.

301.6501(f)-1 Personal holding company tax.

301.6501(g)-1 Certain income tax returns of
corporations.

301.6501(h)-1 Net operating loss or capital
loss carrybacks.

301.6501(i)-1 Foreign tax carrybacks; taxable
years beginning after December 31, 1957.

301.6501(j)-1 Investment credit carryback;
taxable years ending after December 31,
1961.

301.6501(m)-1 Tentative carryback adjust-
ment assessment period.

301.6501(n)-1 Special rules for chapter 42 and
similar taxes.

301.6501(n)-2 Certain contributions to sec-
tion 501(c)(3) organizations.

301.6501(n)-3 Certain set-asides described in
section 4942(g)(2).

301.6501(0)-1 Work incentive program credit
carrybacks, taxable years beginning
after December 31, 1971.

301.6501(0)-2 Special rules for partnership
items of federally registered partner-
ships.

301.6501(0)-3 Partnership items.

301.6502-1 Collection after assessment.

301.6503(a)-1 Suspension of running of period
of limitation; issuance of statutory no-
tice of deficiency.

301.6503(b)-1 Suspension of running of period
of limitation; assets of taxpayer in con-
trol or custody of court.

301.6503(c)-1 Suspension of running of period
of limitation; location of property out-
side the United States or removal of
property from the United States; tax-
payer outside of United States.

301.6503(d)-1 Suspension of running of period
of limitation; extension of time for pay-
ment of estate tax.

301.6503(e)-1 Suspension of running of period
of limitation; certain powers of appoint-
ment.

301.6503(f)-1 Suspension of running of period
of limitation; wrongful seizure of prop-
erty of third-party owner and discharge
of lien for substitution of value.

301.6503(g)-1 Suspension pending correction.
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LIMITATIONS ON CREDIT OR REFUND

301.6503(j)>-1 Suspension of running of period
of limitations; extension in case of des-
ignated and related summonses.

301.6511(a)-1 Period of limitation on filing
claim.

301.6511(b)-1 Limitations on allowance of
credits and refunds.

301.6511(c)-1 Special rules applicable in case
of extension of time by agreement.

301.6511(d)-1 Overpayment of income tax on
account of bad debts, worthless securi-
ties, etc.

301.65611(d)2 Overpayment of income tax on
account of net operating loss or capital
loss carrybacks.

301.65611(d)-3 Special rules applicable to
credit against income tax for foreign
taxes.

301.6511(d)-4 Overpayment of income tax on
account of investment credit carryback.

301.6511(d)-7 Overpayment of income tax on
account of work incentive program cred-
it carryback.

301.6511(e)-1 Special rules applicable to
manufactured sugar.
301.6511(f)-1 Special rules for chapter 42

taxes.

301.6511(g)-1 Special rule for partnership
items of federally registered partner-
ships.

301.65612-1 Limitations in case of petition to
Tax Court.

301.6513-1 Time return deemed filed and tax
considered paid.

301.6514(a)-1 Credits or refunds after period
of limitation.

301.6514(b)-1 Credit against barred liability.

MITIGATION OF EFFECT OF PERIOD OF
LIMITATIONS

301.6521-1 Mitigation of effect of limitation
in case of related employee social secu-
rity tax and self-employment tax.

301.6521-2 Law applicable in determination
of error.

PERIODS OF LIMITATION IN JUDICIAL
PROCEEDINGS

301.6532-1 Periods of limitation on suits by
taxpayers.

301.65632—2 Periods of limitation on suits by
the United States.

301.6532-3 Periods of limitation on suits by
persons other than taxpayers.

Interest

INTEREST ON UNDERPAYMENTS

301.6601-1 Interest on underpayments.
301.6602-1 Interest on erroneous refund re-
coverable by suit.

INTEREST ON OVERPAYMENTS

301.6611-1 Interest on overpayments.
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DETERMINATION OF INTEREST RATE

301.6621-1 Interest rate.

301.6621-2T Questions and answers relating
to the increased rate of interest on sub-
stantial underpayments attributable to
certain tax motivated transactions (tem-
porary).

301.6621-3 Higher interest rate payable on
large corporate underpayments.

301.6622-1 Interest compounded daily.

Additions to the Tax, Additional Amounts,
and Assessable Penalties

ADDITIONS TO THE TAX AND ADDITIONAL
AMOUNTS

301.6651-1 Failure to file tax return or to
pay tax.

301.6652-1 Failure to file certain informa-
tion returns.

301.6652-2 Failure by exempt organizations
and certain nonexempt organizations to
file certain returns or to comply with
section 6104(d) for taxable years begin-
ning after December 31, 1969.

301.6652-3 Failure to file information with
respect to employee retirement benefit
plan.

301.6653-1 Failure to pay tax.

301.6654-1 Failure by individual to pay esti-
mated income tax.

301.6655-1 Failure by corporation to pay es-
timated income tax.

301.6656-1 Abatement of penalty.

301.6657-1 Bad checks.

301.6658-1 Addition to tax in case of jeop-
ardy.

301.6659-1 Applicable rules.

ASSESSABLE PENALTIES

301.6671-1 Rules for application of assessable
penalties.

301.6672-1 Failure to collect and pay over
tax, or attempt to evade or defeat tax.
301.6673-1 Damages assessable for insti-
tuting proceedings before the Tax Court

merely for delay.

301.6674-1 Fraudulent statement or failure
to furnish statement to employee.

301.6678-1 Failure to furnish statements to
payees.

301.6679-1 Failure to file returns, etc. with
respect to foreign corporations or foreign
partnerships for taxable years beginning
after September 3, 1982.

301.6682-1 False information with respect to
withholding allowances based on
itemized deductions.

301.6684-1 Assessable penalties with respect
to liability for tax under chapter 42.

301.6685-1 Assessable penalties with respect
to private foundations’ failure to comply
with section 6104(d).

301.6686-1 Failure of DISC to file returns.
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301.6688-1 Assessable penalties with respect

to information required to be furnished
with respect to possessions.

301.6689-1T Failure to file notice of redeter-

mination of foreign tax (temporary).

301.6690-1 Penalty for fraudulent statement

or failure to furnish statement to plan
participant.

301.6692-1 Failure to file actuarial report.
301.6693-1 Penalty for failure to provide re-

ports and documents concerning indi-
vidual retirement accounts or annuities.

301.6707-1T Questions and answers relating

to penalties for failure to furnish infor-
mation regarding tax shelters.

301.6707A-1 Failure to include on any return

or statement any information required
to be disclosed under section 6011 with
respect to a reportable transaction.

301.6708-1T Failure to maintain list of in-

vestors in potentially abusive tax shel-
ters (temporary).

301.6712-1 Failure to disclose treaty-—based

return positions.

301.6721-0 Table of Contents.
301.6721-1 Failure to file correct informa-

tion returns.

301.6722-1 Failure to furnish correct payee

statements.

301.6723-1 Failure to comply with other in-

formation reporting requirements.

301.6724-1 Reasonable cause.

REGULATIONS APPLICABLE TO INFORMATION

RETURNS AND PAYEE STATEMENTS THE DUE
DATE FOR WHICH (WITHOUT REGARD TO EX-
TENSIONS) IS AFTER DECEMBER 31, 1986, AND
BEFORE JANUARY 1, 1990

301.6723-1A Failure to include correct infor-

mation.

General Provisions Relating to Stamps

301.6801-1 Authority for establishment, al-

teration, and distribution.

301.6802-1 Supply and distribution.

301.6803-1 Accounting and safeguarding.
301.6804-1 Attachment and cancellation.
301.6805-1 Redemption of stamps.

301.6806-1 Posting occupational tax stamps.

Jeopardy, Bankruptcy, and Receiverships

JEOPARDY

TERMINATION OF TAXABLE YEAR

301.6851-1 Termination of taxable year.
301.6852-1 Termination assessments of tax

in the case of flagrant political expendi-
tures of section 501(c)(3) organizations.

JEOPARDY ASSESSMENTS

301.6861-1 Jeopardy assessments of income,

estate, gift, and certain excise taxes.

301.6862-1 Jeopardy assessment of taxes

other than income, estate, gift, and cer-
tain excise taxes.
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301.6863-1 Stay of collection of jeopardy as-
sessments; bond to stay collection.
301.6863-2 Collection of jeopardy assess-

ment; stay of sale of seized property
pending Tax Court decision.

301.6867-1 Presumptions where owner of
large amount of cash is not identified.
BANKRUPTCY AND RECEIVERSHIPS
301.6871(a)-1 Immediate assessment of

claims for income, estate, and gift taxes
in bankruptcy and receivership pro-
ceedings.

301.6871(a)-2 Collection of assessed taxes in
bankruptcy and receivership proceedings.

301.6871(b)-1 Claims for income, estate, and
gift taxes in proceedings under the Bank-
ruptcy Act and receivership proceedings;
claim filed despite pendency of Tax
Court proceedings.

301.6872-1 Suspension of running of period of
limitations on assessment.

301.6873-1 Unpaid claims in bankruptcy or
receivership proceedings.

Transferees and Fiduciaries

301.6901-1 Procedure in the case of trans-
ferred assets.

301.6902-1 Burden of proof.

301.6903-1 Notice of fiduciary relationship.

301.6905-1 Discharge of executor from per-
sonal liability for decedent’s income and
gift taxes.

Licensing

301.7001-1 License to collect foreign items.

Bonds
301.7101-1 Form of bond and security re-
quired.
301.7102-1 Single bond in lieu of multiple
bonds.

Closing Agreements and Compromises

301.7121-1 Closing agreements.
301.7122-0 Table of contents.
301.7122-1 Compromises.

Crimes, Other Offenses, and Forfeitures
CRIMES

GENERAL PROVISIONS

301.7207-1 Fraudulent returns, statements,
or other documents.
301.7209-1 Unauthorized use or sale of

stamps.

301.7214-1 Offenses by officers and employ-
ees of the United States.

301.7216-0 Table of contents.

301.7216-0T Table of contents.

301.7216-1 Penalty for disclosure or use of
tax return information.
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301.7216-2 Permissible disclosures or uses
without consent of the taxpayer.

301.7216-2T Permissible disclosures or uses
without consent of the taxpayer (tem-
porary).

301.7216-3 Disclosure or use permitted only
with the taxpayer’s consent.

PENALTIES APPLICABLE TO CERTAIN TAXES

301.7231-1 Failure to obtain license for col-
lection of foreign items.

OTHER OFFENSES

301.7269-1 Failure to produce records.
301.7272-1 Penalty for failure to register.

FORFEITURES

PROPERTY SUBJECT TO FORFEITURE

301.7304-1 Penalty for fraudulently claiming
drawback.

PROVISIONS COMMON TO FORFEITURES

301.7321-1 Seizure of property.

301.7322-1 Delivery of seized property to
U.S. marshal.

301.7324-1 Special disposition of perishable
goods.

301.7325-1 Personal property valued at $2,500
or less.

301.7326-1 Disposal of forfeited or abandoned
property in special cases.

301.7327-1 Customs laws applicable.

Judicial Proceedings

CIVIL ACTIONS BY THE UNITED STATES

301.7401-1 Authorization.

301.7403-1 Action to enforce lien or to sub-
ject property to payment of tax.

301.7404-1 Authority to bring civil action for
estate taxes.

301.7406-1 Disposition
moneys recovered.

301.7409-1 Action to enjoin flagrant political
expenditures of section 501(c)(3) organiza-
tions.

of judgments and

PROCEEDINGS BY TAXPAYERS AND THIRD
PARTIES

301.7422-1 Special rules for certain excise
taxes imposed by chapter 42 or 43.

301.7423-1 Repayments to officers or em-
ployees.

301.7424-2 Intervention.

301.7425-1 Discharge of liens; scope and ap-
plication; judicial proceedings.

301.7425-2 Discharge of liens; nonjudicial
sales.

301.7425-3 Discharge of liens; special rules.

301.7425-4 Discharge of liens; redemption by
United States.

301.7426-1 Civil actions by persons other
than taxpayers.

301.7426-2 Recovery of damages in certain
cases.
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301.7429-1 Review of jeopardy and termi-
nation assessment and jeopardy levy pro-
cedures; information to taxpayer.

301.7429-2 Review of jeopardy and termi-
nation assessment and jeopardy levy pro-
cedures.

301.7429-3 Review of jeopardy and termi-
nation assessment and jeopardy levy pro-
cedures; judicial action.

301.7430-0 Table of contents.

301.7430-1 Exhaustion of
remedies.

301.7430-2 Requirements and procedures for
recovery of reasonable administrative
costs.

301.7430-3 Administrative proceeding and
administrative proceeding date.

301.7430-4 Reasonable administrative costs.

301.7430-5 Prevailing party.

301.7430-6 Effective dates.

301.7430-7 Qualified offers.

301.7430-8 Administrative costs incurred in
damage actions for violations of section
362 or 524 of the Bankruptcy Code.

301.7432-1 Civil cause of action for failure to
release a lien.

301.7433-1 Civil cause of action for certain
unauthorized collection actions.

301.7433-2 Civil cause of action for violation
of section 362 or 524 of the Bankruptcy
Code.

administrative

THE TAX COURT

PROCEDURE

301.7452-1 Representation of parties.

301.7454-1 Burden of proof in fraud and
transferee cases.

301.7454-2 Burden of proof in foundation
manager, etc. cases.

301.7456-1 Administration of oaths and pro-
curement of testimony; production of
records of foreign corporations, foreign
trusts or estates and nonresident alien
individuals.

301.7457-1 Witness fees.

301.7458-1 Hearings.

301.7461-1 Publicity of proceedings.

DECLARATORY JUDGMENTS RELATING TO
QUALIFICATION OF CERTAIN RETIREMENT PLANS

301.7476-1 Declaratory judgments.

301.7477-1 Declaratory judgments relating
to the value of certain gifts for gift tax
purposes.

COURT REVIEW OF TAX COURT DECISIONS

301.7481-1 Date when Tax Court decision be-
comes final; decision modified or re-
versed.

301.7482-1 Courts of review; venue.

301.7483-1 Petition for review.

301.7484-1 Change of incumbent in office.
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MISCELLANEOUS PROVISIONS

301.7502-1 Timely mailing of documents and
payments treated as timely filing and
paying.

301.7503-1 Time for performance of acts
where last day falls on Saturday, Sun-
day, or legal holiday.

301.7505-1 Sale of personal property ac-
quired by the United States.

301.7506-1 Administration of real estate ac-
quired by the United States.

301.7507-1 Banks and trust companies cov-
ered.

301.7507-2

301.7507-3

301.7507-4

301.7507-5

301.7507-6

301.7507-7

Scope of section generally.

Segregated or transferred assets.

Unsegregated assets.

Earnings.

Abatement and refund.

Establishment of immunity.

301.7507-8 Procedure during immunity.

301.7507-9 Termination of immunity.

301.7507-10 Collection of tax after termi-
nation of immunity.

301.7507-11 Exception of employment taxes.

301.7508-1 Time for performing certain acts
postponed by reason of service in a com-
bat zone.

301.7508A-1 Postponement of certain tax-re-
lated deadlines by reasons of a federally
declared disaster or terroristic or mili-
tary action.
301.7510-1 Exemption from tax of domestic
goods purchased for the United States.
301.7512-1 Separate accounting for certain
collected taxes.

301.7513-1 Reproduction of returns and other
documents.

301.7514-1 Seals of office.

301.7515-1 Special statistical studies and
compilations on request.

301.7516-1 Training and training aids on re-
quest.

301.7517-1 Furnishing on request of state-
ment explaining estate or gift valuation.

Discovery of Liability and Enforcement of
Title

EXAMINATION AND INSPECTION

301.7601-1 Canvass of districts for taxable
persons and objects.

301.7602-1 Examination of books and wit-
nesses.

301.7602-2

301.7603-1

301.7603-2

301.7604-1

Third party contacts.

Service of summons.

Third-party recordkeepers.

Enforcement of summons.

301.7605-1 Time and place of examination.

301.7606-1 Entry of premises for examina-
tion of taxable objects.

301.7609-1 Special procedures for third-party
summonses.

301.7609-2 Notification of persons identified
in third-party summonses.

301.7609-3 Duty of and protection for the
summoned party.
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301.7609-4 Right to intervene; right to insti-
tute a proceeding to quash.

301.7609-5 Suspension of periods of limita-
tions.

301.7610-1 Fees and costs for witnesses.

301.7611-1 Questions and answers relating to
church tax inquiries and examinations.

GENERAL POWERS AND DUTIES

301.7621-1 Internal revenue districts.

301.7622-1 Authority to administer
and certify.

301.7623-1 Rewards and awards for informa-
tion relating to violations of internal
revenue laws.

301.7624-1 Reimbursement to State
local law enforcement agencies

oaths

and

SUPERVISION OF OPERATIONS OF CERTAIN
MANUFACTURERS

301.7641-1 Supervision of operations of cer-
tain manufacturers.

POSSESSIONS
301.7654-1 Coordination of U.S. and Guam
individual income taxes.

Definitions

301.7701-1 Classification of organizations for
federal tax purposes.
301.7701-2 Business entities; definitions.

301.7701-2T Business entities; definitions
(temporary).

301.7701-3 Classification of certain business
entities.

301.7701-4 Trusts.

301.7701-56 Domestic and foreign business en-
tities.

301.7701-6 Definitions; person, fiduciary.

301.7701-7 Trusts—domestic and foreign.

301.7701-8 Military or naval forces
Armed Forces of the United States.

301.7701-9 Secretary or his delegate.

301.7701-10 District director.

301.7701-11 Social security number.

301.7701-12 Employer identification number.

301.7701-13 Pre-1970 domestic building and
loan association.

301.7701-13A Post—1969 domestic building
and loan association.

301.7701-14 Cooperative bank.

301.7701-15 Tax return preparer.

301.7701-16 Other terms.

301.7701-17T Collective—bargaining
and agreements (temporary).

301.7701(b)-0 Outline of regulation provision
for section 7701(b)-1 through (b)-9.

301.7701(b)-1 Resident alien.

301.7701(b)-2 Closer connection exception.

301.7701(b)-3 Days of presence in the United
States that are excluded for purposes of
section 7701(b).

301.7701(b)-4 Residency time periods.

301.7701(b)-5 Coordination with section 877.

301.7701(b)-6 Taxable year.

and

plans
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301.7701(b)-7 Coordination with income tax
treaties.

301.7701(b)-8 Procedural rules.

301.7701(b)-9 Effective/applicability dates of
§§301.7701(b)-1 through 301.7701(b)-7.

301.7701(i)-0 Outline of taxable mortgage
pool provisions.

301.7701(i)-1 Definition of a taxable mort-
gage pool.

301.7701(i)-2 Special rules for portions of en-
tities.

301.7701(i)-3 Effective dates and duration of
taxable mortgage pool classification.

301.7701(i)-4 Special rules for certain enti-
ties.

301.7704-2 Transition provisions.

General Rules

APPLICATION OF INTERNAL REVENUE LAWS

301.7803-1 Security bonds covering per-
sonnel of the Internal Revenue Service.

301.7805-1 Rules and regulations.

301.7811-1 Taxpayer assistance orders.

MISCELLANEOUS PROVISIONS

301.9000-1 Definitions when
§§301.9000-1 through 301.9000-6.

301.9000-2 Considerations in responding to a
request or demand for IRS records or in-
formation.

301.9000-3 Testimony authorizations.

301.90004 Procedure in the event of a re-
quest or demand for IRS records or infor-
mation.

301.9000-5 Written statement required for
requests or demands in non-IRS matters.

301.9000-6 Examples.

301.9000-7 Effective date.

301.9001 Statutory provisions; Outer Conti-
nental Shelf Lands Act Amendments of
1978.

301.9001-1

301.9001-2

301.9001-3

301.9100-0

301.9100-1
tions.

301.9100-2 Automatic extensions.

301.9100-3 Other extensions.

301.91004T Time and manner of making cer-
tain elections under the Economic Re-
covery Tax Act of 1981.

301.9100-5T Time and manner of making cer-
tain elections under the Tax Equity and
Fiscal Responsibility Act of 1982.

301.9100-6T Time and manner of making cer-
tain elections under the Deficit Reduc-
tion Act of 1984.

301.9100-7T Time and manner of making cer-
tain elections under the Tax Reform Act
of 1986.

301.9100-8 Time and manner of making cer-
tain elections under the Technical and
Miscellaneous Revenue Act of 1988.

301.9100-9T Election by a bank holding com-
pany to forego grandfather provision for

used in

Collection of fee.

Definitions.

Cross reference.

Outline of regulations.
Extensions of time to make elec-
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all property representing pre-June 30,
1968, activities.

301.9100-10T Election by certain family-
owned bank holding companies to divest
all banking or nonbanking property.

301.9100-11T Election by a qualified bank
holding corporation to pay in install-
ments the tax attributable to sales under
the Bank Holding Company Act.

301.9100-12T Various elections under the
Tax Reform Act of 1976.

301.9100-14T Individual’s election to termi-
nate taxable year when case commences.

301.9100-15T Election to use retroactive ef-
fective date.

301.9100-16T Election to accrue vacation
pay.

301.9100-17T Procedure applicable to certain
elections.

301.9100-18T Election to include in gross in-
come in year of transfer.

301.9100-19T Election relating to passive in-
vestment income of electing small busi-
ness corporations.

301.9100-20T Election to treat certain dis-
tributions as made on the last day of the
taxable year.

301.9100-21 References to other temporary
elections under various tax acts.

AUTHORITY: 26 U.S.C. 7805.

Section 301.6011-2 also
U.S.C. 6011(e).

Section 301.6011-3
U.S.C. 6011.

Section 301.6011-5
U.S.C. 6011.

Section 301.6011-6
U.S.C. 6011(a).

Section 301.6011-7
U.S.C. 6011(e).

Section 301.6033-4
U.S.C. 6033.

Section 301.6036-1
U.S.C. 6036.

Section 301.6037-2
U.S.C. 6037.

Section 301.6050M-1 also issued
U.S.C. 6050M.

Section 301.6061-1 also
U.S.C. 6061.

Section 301.6081-2 also issued
U.S.C. 6081(a).

Section 301.6103(c)-1 also issued under 26
U.S.C. 6103(c).

Section 301.6103(j)(1)-1 also issued under 26
U.S.C. 6103(j)(1).

Section 301.6103(j)(1)-1T also issued under
26 U.S.C. 6103(j)(1);

Section 301.6103(j)(5)-1 also issued under 26
U.S.C. 6103(3)(5).

Section 301.6103(k)(6)-1 also issued under 26
U.S.C. 6103(k)(6);

Section 301.6103(k)(6)-1T also issued under
26 U.S.C. 6103(k)(6);

Section 301.6103(k)(9)-1 also issued under 26
U.S.C. 6103(k)(9) and 26 U.S.C. 6103(q).

issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

also issued under 26

under 26

issued under 26

under 26
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Section 301.6103(1)-1 also issued under 26
U.S.C. 6103(q).

Section 301.6103(1)(14)-1 also issued under 26
U.S.C. 6103(1)(14).

Section 301.6103(m)-1 also issued under 26
U.S.C. 6103(q).

Section 301.6103(n)-1 also issued under 26
U.S.C. 6103(n).

Section 301.6103(n)-2 also issued under 26
U.S.C. 6103(n).

Section 301.6103(n)-2 also issued under 26
U.S.C. 6103(q).

Section 301.6103(p)(2)(B)-1 also issued under
26 U.S.C. 6103(p)(2).

Section 301.6103(p)(2)(B)-1T also
under 26 U.S.C. 6103(p)(2).

Sections 301.6103(p)(4)-1 and 301.6103(p)(7)—
1T also issued under 26 U.S.C. 6103(p)(4) and
(7) and (q),

Section 301.6104(a)-6(d) is also issued under
5 U.S.C. 552.

Section 301.6104(b)-1(d)(4)
under 5 U.S.C. 552.

Section 301.6104(d)-1(d)(3)(1) is also issued
under 5 U.S.C. 552.

Section 301.6104(d)-2
U.S.C. 6104(d)(3).

issued

is also issued

also issued under 26

Section 301.6104(d)-3 also issued under 26
U.S.C. 6104(d)(3).

Section 301.6104(d)-4 also issued under 26
U.S.C. 6104(e)(3).

Section 301.6104(d)-5 also issued under 26
U.S.C. 6104(e)(3).

Section 301.6109-1 also issued under 26
U.S.C. 6109 (a), (¢), and (d).

Section 301.6109-3 also issued under 26
U.S.C. 6109.

Section 301.6111-1T also issued under 26
U.S.C. 6111.

Section 301.6111-2T also issued under 26
U.S.C. 6111(H)(4).

Section 301.6111-3 also issued under 26
U.S.C. 6111.

Section 301.6111-3T also issued under 26
U.S.C. 6111.

Section 301.6112-1T also issued under 26
U.S.C. 6112.

Section 301.6114-1 also issued under 26
U.S.C. 6114.

Section 301.6222(a)-1T also issued under 26
U.S.C. 6230(k).

Section 301.6222(a)-2T also issued under 26
U.S.C. 6230(k).

Section 301.6222(b)-1T also issued under 26
U.S.C. 6230(k).

Section 301.6222(b)-2T also issued under 26
U.S.C. 6230(k).

Section 301.6222(b)-3T also issued under 26
U.S.C. 6230 (i) and (k).

Section 301.6223(a)-1T also issued under 26
U.S.C. 6230(k).

Section 301.6223(a)-2T also issued under 26
U.S.C. 6230(k).

Section 301.6223(b)-1T also issued under 26
U.S.C. 6230 (i) and (k).

Section 301.6223(b)-2T also issued under 26

U.S.C. 6230(k).
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Section 301.6223(c)-1T also issued
U.S.C. 6223(c) and 6230 (i) and (k).

Section 301.6223(e)-1T also issued
U.S.C. 6230(k).

Section 301.6223(e)-2T also issued
U.S.C. 6230 (i) and (k).

Section 301.6223(f)-1T also issued
U.S.C. 6230(k).

Section 301.6223(g)-1T also issued
U.S.C. 6223(g) and 6230 (i) and (k).

Section 301.6223(h)-1T also issued
U.S.C. 6230 (i) and (k).

Section 301.6224(a)-1T also
U.S.C. 6230(k).

Section 301.6224(b)-1T
U.S.C. 6230 (i) and (k).

Section 301.6224(c)-1T
U.S.C. 6230 (i) and (k).

Section 301.6224(c)-2T
U.S.C. 6230(k).

Section 301.6224(c)-3T
U.S.C. 6230 (i) and (k).

Section 301.6226(a)-1T
U.S.C. 6230(k).

Section 301.6226(b)-1T
U.S.C. 6230(k).

Section 301.6226(e)-1T
U.S.C. 6230(k).

Section 301.6226(f)-1T also issued
U.S.C. C. 6230(k).

Section 301.6229(c)(2)-1 is also issued under
26 U.S.C. 6230(k).

Section 301.6229(c)(2)-1T also issued under
26 U.S.C. §6230(k).

Section 301.6231(a)(6)-1T also issued under
26 U.S.C. 6230(k).

Section 301.6231(a)(7)-1 also issued under 26
U.S.C. 6230 (i) and (k).

Section 301.6231(a)(7)-2 also issued under 26
U.S.C. 6230 (i) and (k).

Section 301.6231(a)(12)-1T also issued under
26 U.S.C. 6230(k) and 6231(a)(12).

Section 301.6231(c)-1 also issued under 26
U.S.C. 6231(c)(1) and (3).

Section 301.6231(c)-2 also issued
U.S.C. 6231(c)(1) and (3).

Section 301.6231(c)-3T also issued
U.S.C. 6230(k) and 6231(c).

Section 301.6231(c)-4T also issued
U.S.C. 6230(k) and 6231(c).

Section 301.6231(c)-5T also issued
U.S.C. 6230(k) and 6231(c).

Section 301.6231(c)-6T also issued
U.S.C. 6230(k) and 6231(c).

Section 301.6231(c)-TT also issued
U.S.C. 6230(k) and 6231(c).

Section 301.6231(c)-8T also issued
U.S.C. 6230(k) and 6231(c).

Section 301.6231(d)-1T also issued
U.S.C. 6230(k).

Section 301.6231(e)-1T also issued
U.S.C. 6230(k).

Section 301.6231(e)-2T also issued
U.S.C. 6230(k).

Section 301.6231(f)-1T also issued
U.S.C. 6230 (i) and (k) and 6231(f).
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Section 301.6233-1T also issued under 26
U.S.C. 6230(k) and 6233.
Section 301.6241-1T also issued under 26

U.S.C. 6241.

Section 301.6245-1T also issued under 26
U.S.C. 6245.

Section 301.6311-2 also issued under 26
U.S.C. 6311.

Section 301.6323(f)—(1)(c) also issued under
26 U.S.C. 6323(£)(3).

Section 301.6325-1T also issued under 26
U.S.C. 6326.

Section 301.6343-1 also issued under 26
U.S.C. 6343.

Section 301.6343-2 also issued under 26
U.S.C. 6343.

Section 301.6402-3 also issued under 95 Stat.
357 amending 88 Stat. 2351.

Section 301.6402-7 also
U.S.C. 6402(i) and 6411(c).

Section 301.6404-2 also
U.S.C. 6404.

Section 301.6404-3 also issued
U.S.C. 6404()(3).

Section 301.6621-1 also issued
U.S.C. 6230(k).

Section 301.6689-1T also issued under
U.S.C. 6689(a).

Section 301.7216-2, paragraphs (o) and
also issued under 26 U.S.C. 7216(b)(3).

Section 301.7502-1 also issued under
U.S.C. 7502.

Section 301.7502-2
U.S.C. 7502.

Section 301.7507-1
U.S.C. 597.

Section 301.7507-9
U.S.C. 597.

Section 301.7508-1
U.S.C. 7508(a)(1)(K).

Section 301.7508A-1 also issued
U.S.C. 7508(a)(1)(K) and 7508A(a).

Section 301.7605-1 also issued under section
6228(b) of the Technical and Miscellaneous
Revenue Act of 1988.

Section 301.7623-1 also
U.S.C. 7623.

Section 301.7624-1 also
U.S.C. 7624.

Sections 301.7701(b)-1 through 301.7701(b)-9
also issued under 26 U.S.C. T701(b)(11).

Section 301.7701(i)-1(g)(1) also issued under
26 U.S.C. 7701(1)(2)(D).

Section 301.7701(i)-4(b) also issued under 26
U.S.C. T701(1)(3).

Section 301.9000-1 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804;

Section 301.9000-2 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804;

Section 301.9000-3 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804;

Section 301.9000—4 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804;

Section 301.9000-5 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804;

Section 301.9000-6 also issued under 5 U.S.C.
301 and 26 U.S.C. 6103(q) and 7804;
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Section 301.9100-1T
U.S.C. 6081.

Section 301.9100-2T
U.S.C. 6081.

Section 301.9100-3T
U.S.C. 6081.

Section 301.9100-4T
U.S.C. 168(£)(8)(G).

Section 301.9100-7T also issued under 26
U.S.C. 42, 48, 56, 83, 141, 142, 143, 145, 147, 165,
168, 216, 263, 263A, 448, 453C, 468B, 469, 474, 585,
616, 617, 1059, 2632, 26562, 3121, 4982, 7701; and
under the Tax Reform Act of 1986, 100 Stat.
2746, sections 203, 204, 243, 311, 646, 801, 806,
905, 1704, 1801, 1802, and 1804.

Section 301.9100-8 also issued under 26
U.S.C. 1()(7), 41(h), 42(b)(2)(A)({i), 42(d)(3),
42(£)(1), 42(2)(3), 42(1)(2)(B), 42())(5)(B),
121(d)(9), 142(i)(2), 1656(1), 168(b)(2), 219(g)(4),
245(a)(10), 263A(d)(1), 263A(d)(3)(B), 263A(h),
460(b)(3), 643(2)(2), 831(b)(2)(A), 835(a), 865(f),
865(2)(3), 865(h)(2), 904(g)(10), 2056(b)(T)(c)(ii),
2056A(d), 2523(£)(6)(B), 3127, and 7520(a); the
Technical and Miscellaneous Revenue Act of
1988, 102 Stat. 3324, sections 1002(a)(23)(B),
1005(c)(11), 1006(d)(15), 1006(3)(1)(C),
1006(1)(18)(B), 1012(n)(3), 1014(c)(1), 1014(c)(2),
2004(j)(1), 2004(m)(5), 5012(e)(4), 6181(c)(2), and
6277; and under the Tax Reform Act of 1986,
100 Stat. 2746, section 905(a).

Sections  301.9100-9T, 301.9100-10T and
301.9100-11T also issued under 26 U.S.C. 1103
(g) and (h) and 6158(a).

Sections 301.9100-13T, 301.9100-14T and
301.9100-15T also issued under 26 U.S.C.
108(d)(8) and 1017(b)(3)(E).

Section 301.9100-16T also issued under 26
U.S.C. 463(d).

SOURCE: 32 FR 15241, Nov. 3, 1967, unless
otherwise noted.
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EDITORIAL NOTE: In the text of this part,
integral section references are to sections of
the Internal Revenue Code of 1954; decimal
section references are to the Code of Federal
Regulations.

References in the text to the ‘“Code” are
references to sections of the Internal Rev-
enue Code of 1954.

Information and Returns
RETURNS AND RECORDS

RECORDS, STATEMENTS, AND SPECIAL
RETURNS

§301.269B-1 Stapled foreign corpora-
tions.

In accordance with section 269B(a)(1),
a stapled foreign corporation is subject
to the same taxes that apply to a do-
mestic corporation under Title 26 of
the Internal Revenue Code. For provi-
sions concerning taxes other than in-
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come for which the stapled foreign cor-
poration is liable, apply the same rules
as set forth in §1.269B-1(a) through
(H)(A1)({), and (g) of this Chapter, except
that references to income tar shall be
replaced with the term tax. In addition,
for purposes of collecting those taxes
solely from the stapled foreign cor-
poration, the term tar means any tax
liability imposed on a domestic cor-
poration under Title 26 of the United
States Code, including additions to tax,
additional amounts, penalties, and in-
terest related to that tax liability.

[T.D. 9216, 70 FR 43760, July 29, 2005]

§301.6001-1 Notice or regulations re-
quiring records, statements, and
special returns.

For provisions requiring records,
statements, and special returns, see
the regulations relating to the par-
ticular tax.

TAX RETURNS OR STATEMENTS
General Requirement

§301.6011-1 General requirement of
return, statement or list.

(a) For provisions requiring returns,
statements, or lists, see the regula-
tions relating to the particular tax.

(b) The Internal Revenue Service
may prescribe in forms, instructions,
or other appropriate guidance the in-
formation or documentation required
to be included with any return or any
statement required to be made or other
document required to be furnished
under any provision of the internal rev-
enue laws or regulations.

[T.D. 9040, 68 FR 4921, Jan. 31, 2003]

§301.6011-2 Required use of magnetic
media.

(a) Meaning of terms. The following
definitions apply for purposes of this
section:

(1) Magnetic media. The term magnetic
media means any media permitted
under applicable regulations, revenue
procedures or publications, or, in the
case of returns filed with the Social Se-
curity Administration, Social Security
Administration publications. These
generally include magnetic tape, tape
cartridge, and diskette, as well as
other media (such as electronic filing)
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specifically permitted under the appli-
cable regulations, procedures, or publi-
cations.

(2) Machine-readable paper form. The
term ‘‘machine-readable paper form”
means—

(i) Optical-scan paper form; or

(ii) Any other machine-readable
paper form permitted under applicable
regulations, revenue procedures, or So-
cial Security Administration publica-
tions.

(3) Person. The term ‘‘person’ in-
cludes any person that is required to
file a return that is described in para-
graph (b) of this section. Thus, the
term ‘‘person’ includes the United
States, a State, the District of Colum-
bia, a foreign government, a political
subdivision of a State or of a foreign
government, or an international orga-
nization. In addition, in the case of an
affiliated group of corporations filing a
consolidated return, each member of
the affiliated group is a separate per-
son.

(b) Returns required on magnetic media.
(1) If the use of Form 1042-S, 1098, 1098—
E, 1098-T, 1099 series, 5498, 8027, W-2G,
or other form treated as a form speci-
fied in this paragraph (b)(1) is required
by the applicable regulations or rev-
enue procedures for the purpose of
making an information return, the in-
formation required by the form must
be submitted on magnetic media, ex-
cept as otherwise provided in para-
graph (c) of this section. Returns on
magnetic media must be made in ac-
cordance with applicable revenue pro-
cedures or publications (see
§601.601(d)(2)(ii)(b) of this chapter).
Pursuant to these procedures, the con-
sent of the Commissioner of Internal
Revenue (or other authorized officer or
employee of the Internal Revenue
Service) to a magnetic medium must
be obtained by submitting Form 4419
(Application for Filing Information Re-
turns Magnetically/Electronically)
prior to submitting a return described
in this paragraph (b)(1) on the mag-
netic medium.

(2) If the use of Form W-2 (Wage and
Tax Statement), Form 499R-2/W-2PR
(Withholding Statement (Puerto
Rico)), Form W-2VI (U.S. Virgin Is-
lands Wage and Tax Statement), Form
W-2GU (Guam Wage and Tax State-
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ment), Form W-2AS (American Samoa
Wage and Tax Statement), or other
form treated as a form specified in this
paragraph (b)(2) is required for the pur-
pose of making an information return,
the information required by the form
must be submitted on magnetic media,
except as otherwise provided in para-
graph (c) of this section. Returns de-
scribed in this paragraph (b)(2) must be
made in accordance with applicable So-
cial Security Administration proce-
dures or publications (which may be
obtained from the local office of the
Social Security Administration).

(3) The Commissioner may prescribe
by revenue procedure that additional
forms are treated, for purposes of this
section, as forms specified in paragraph
(b)(1) or (b)(2) of this section.

(c) Ezxceptions—(1) Low-volume filers/
250-threshold—(i) In general. No person
is required to file information returns
on magnetic media unless the person is
required to file 250 or more returns dur-
ing the calendar year. Persons filing
fewer than 250 returns during the cal-
endar year may make the returns on
the prescribed paper form, or, alter-
natively, such persons may make re-
turns on magnetic media in accordance
with paragraph (b) of this section.

(ii) Machine-readable forms. Returns
made on a paper form under this para-
graph (c)(1) shall be machine-readable
if applicable revenue procedures pro-
vide for a machine-readable paper
form.

(iii) No aggregation. Each type of in-
formation return described in para-
graphs (b)(1) and (2) of this section is
considered a separate return for pur-
poses of this paragraph (c)(1). There-
fore, the 250-threshold applies sepa-
rately to each type of form required to
be filed.

(iv) Examples. The provisions of para-
graph (¢)(1)(iii) of this section are illus-
trated by the following examples:

Example 1. For the calendar year ending
December 31, 1998, Company X is required to
file 200 returns on Form 1099-INT and 350 re-
turns on Form 1099-MISC. Company X is not
required to file Forms 1099-INT on magnetic
media but is required to file Forms 1099-
MISC on magnetic media.

Example 2. During the calendar year ending
December 31, 1998, Company Y has 275 em-
ployees in Puerto Rico and 50 employees in
American Samoa. Company Y is required to



Internal Revenue Service, Treasury

file Forms 499R-2/W-2PR on magnetic media
but is not required to file Forms W-2AS on
magnetic media.

Example 3. For the calendar year ending
December 31, 1998, Company Z files 300 origi-
nal returns on Form 1099-DIV and later files
70 corrected returns on Form 1099-DIV. Com-
pany Z is required to file the original returns
on magnetic media. However, Company Z is
not required to file the corrected returns on
magnetic media because the corrected re-
turns fall under the 250-threshold. See
§301.6721-1(a)(2)(ii).

(2) Waiver. (i) The Commissioner may
waive the requirements of this section
if hardship is shown in a request for
waiver filed in accordance with this
paragraph (¢)(2)(i). The principal factor
in determining hardship will be the
amount, if any, by which the cost of
filing the information returns in ac-
cordance with this section exceeds the
cost of filing the returns on other
media. Notwithstanding the foregoing,
if an employer is required to make a
final return on Form 941, or a variation
thereof, and expedited filing of Forms
W-2, Forms 499R-2/W-2PR, Forms W-
2VI, Forms W-2GU, or Form W-2AS is
required, the unavailability of the
specifications for magnetic media fil-
ing will be treated as creating a hard-
ship (see §31.6071(a)-1(a)(3)(ii) of this
chapter). A request for waiver must be
made in accordance with applicable
revenue procedures or publications (see
§601.601(d)(2)(ii)(b) of this chapter).
Pursuant to these procedures, a re-
quest for waiver should be filed at least
45 days before the due date of the infor-
mation return in order for the Service
to have adequate time to respond to
the request for waiver. The waiver will
specify the type of information return
and the period to which it applies and
will be subject to such terms and con-
ditions regarding the method of report-
ing as may be prescribed by the Com-
missioner.

(ii) The Commissioner may prescribe
rules that supplement the provisions of
paragraph (¢)(2)(i) of this section.

(d) Paper form returns. Returns sub-
mitted on paper forms (whether or not
machine-readable) permitted under
paragraph (c) of this section shall be in
accordance with applicable Internal
Revenue Service or Social Security Ad-
ministration procedures.
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(e) Applicability of current procedures.
Until procedures are prescribed which
further implement the mandatory fil-
ing on magnetic media provided by this
section, a return to which this section
applies shall be made in the manner
and shall be subject to the require-
ments and conditions (including the re-
quirement of applying for consent to
the magnetic medium) prescribed in
the regulations, revenue procedures
and Social Security Administration
publications relating to the filing of
such return on magnetic media.

(f) Failure to file. If a person fails to
file an information return on magnetic
media when required to do so by this
section, the person is deemed to have
failed to file the return. In addition, if
a person making returns on a paper
form under paragraph (c) of this sec-
tion fails to file a return on machine-
readable paper form when required to
do so by this section, the person is
deemed to have failed to file the re-
turn. See sections 6652, 6693, and 6721
for penalties for failure to file certain
returns. See also section 6724 and the
regulations under section 6721 for the
specific rules and limitations regarding
the penalty imposed under section 6721
for failure to file on magnetic media.

(g) Effective dates. (1) Except as other-
wise provided in paragraph (g)(2) or (3)
of this section, this section applies to
returns required to be filed after De-
cember 31, 1986.

(2) Paragraphs (a)(1), (b)1), (b)(2),
(©)M(A), (e)D)(ii), (e)M)dv), (c)(2), (d),
(e), and (f) of this section are effective
for information returns required to be
filed after December 31, 1996. For infor-
mation returns required to be filed
after December 31, 1989, and before Jan-
uary 1, 1997, see section 6011(e).

(3) This section applies to returns on
Forms 1098-E, ‘“‘Student Loan Interest
Statement,”” and 1098-T, ‘‘Tuition
Statement,” filed after December 31,
2003.

[T.D. 8081, 51 FR 10348, Mar. 25, 1986, as
amended by T.D. 8097, 51 FR 30352, Aug. 26,
1986; T.D. 8140, 52 FR 19137, May 21, 1987; T.D.
8636, 60 FR 66142, Dec. 21, 1995; T.D. 8772, 63
FR 35519, June 30, 1998; T.D. 8992, 67 FR 20907,
Apr. 29, 2002; T.D. 9029, 67 FR 77687, Dec. 19,
2002]
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§301.6011-3 Required use of magnetic
media for partnership returns.

(a) Partnership returns required on
magnetic media. If a partnership with
more than 100 partners is required to
file a partnership return pursuant to
§1.6031(a)-1 of this chapter, the infor-
mation required by the applicable
forms and schedules must be filed on
magnetic media, except as otherwise
provided in paragraph (b) of this sec-
tion. Returns filed on magnetic media
must be made in accordance with ap-
plicable revenue procedures or publica-
tions. In prescribing revenue proce-
dures or publications, the Commis-
sioner may determine that partner-
ships will be required to use any one
form of magnetic media filing. For ex-
ample, the Commissioner may deter-
mine that partnerships with more than
100 partners must file their partnership
returns electronically. In filing its re-
turn, a partnership must register to
participate in the magnetic media fil-
ing program in the manner prescribed
by the Internal Revenue Service in ap-
plicable revenue procedures or publica-
tions.

(b) Waiver. The Commissioner may
waive the requirements of this section
if hardship is shown in a request for
waiver filed in accordance with this
paragraph (b). A determination of hard-
ship will be based upon all of the facts
and circumstances. One factor in deter-
mining hardship will be the reasonable-
ness of the incremental cost to the
partnership of complying with the
magnetic media filing requirements.
Other factors, such as equipment
breakdowns or destruction of magnetic
media filing equipment, also may be
considered. A request for waiver must
be made in accordance with applicable
revenue procedures or publications.
The waiver will specify the type of
partnership return and the period to
which it applies. The waiver will also
be subject to such terms and conditions
regarding the method of filing as may
be prescribed by the Commissioner.

(c) Failure to file. If a partnership
fails to file a partnership return on
magnetic media in the manner re-
quired and when required to do so by
this section, the partnership will be
deemed to have failed to file the return
in the manner prescribed for purposes
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of the information return penalty
under section 6721. See §301.6724-1(c)(3)
for rules regarding the waiver of pen-
alties for undue economic hardship re-
lating to filing returns on magnetic
media.

(d) Meaning of terms. The following
definitions apply for purposes of this
section:

(1) Magnetic media. The term magnetic
media means any magnetic media per-
mitted under applicable regulations,
revenue procedures, or publications.
These generally include magnetic tape,
tape cartridge, and diskette, as well as
other media (such as electronic filing)
specifically permitted under the appli-
cable regulations, procedures, or publi-
cations.

(2) Partnership. The term partnership
means a partnership as defined in
§1.761-1(a) of this chapter.

(3) Partner. The term partner means a
member of a partnership as defined in
section 7701(a)(2).

(4) Partnership return. The term part-
nership return means a form in Series
1065 (including Form 1065, U.S. Part-
nership Return of Income, and Form
10656-B, U.S. Return of Income for
Electing Large Partnerships), along
with the corresponding Schedules K-1
and all other related forms and sched-
ules that are required to be attached to
the Series 1065 form.

(5) Partnerships with more than 100
partners. A partnership has more than
100 partners if, over the course of the
partnership’s taxable year, the partner-
ship had more than 100 partners, re-
gardless of whether a partner was a
partner for the entire year or whether
the partnership had over 100 partners
on any particular day in the year. For
purposes of this paragraph (d)(5), how-
ever, only those persons having a di-
rect interest in the partnership must
be considered partners for purposes of
determining the number of partners
during the partnership’s taxable year.

(e) Examples. The following examples
illustrate the provisions of paragraph
(d)(5) of this section. In the examples,
the partnerships utilize the calendar
year, and the taxable year in question
is 2000:

Example 1. Partnership P had five general
partners and 90 limited partners on January
1, 2000. On March 15, 2000, 10 more limited
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partners acquired an interest in P. On Sep-
tember 29, 2000, the 10 newest partners sold
their individual partnership interests to C, a
corporation which was one of the original 90
limited partners. On December 31, 2000, P had
the same five general partners and 90 limited
partners it had on January 1, 2000. P had a
total of 105 partners over the course of part-
nership taxable year 2000. Therefore, P must
file its 2000 partnership return on magnetic
media.

Example 2. Partnership Q is a general part-
nership that had 95 partners on January 1,
2000. On March 15, 2000, 10 partners sold their
individual partnership interests to corpora-
tion D, which was not previously a partner in
Q. On September 29, 2000, corporation D sold
one-half of its partnership interest in equal
shares to five individuals, who were not pre-
viously partners in Q. On December 31, 2000,
Q had a total of 91 partners, and on no date
in the year did Q have more than 100 part-
ners. Over the course of the year, however, Q
had 101 partners. Therefore, Q must file its
2000 partnership return on magnetic media.

Example 3. Partnership G is a general part-
nership with 100 partners on January 1, 2000.
There are no new partners added to G in 2000.
One of G’s partners, A, is a partnership with
53 partners. A is one partner, regardless of
the number of partners A has. Therefore, G
has 100 partners and is not required to file its
2000 partnership return on magnetic media.

(f) Effective date. In general, this sec-
tion applies to partnership returns for
taxable years ending on or after De-
cember 31, 2000. However, electing large
partnerships under section 775 and
partnerships using foreign addresses on
their Series 1065 forms are not required
to file using magnetic media for tax-
able years ending before January 1,
2001.

[T.D. 8843, 64 FR 61503, Nov. 12, 1999]

§301.6011-5 Required use of magnetic
media for corporate income tax re-
turns.

(a) Corporate income tax returns re-
quired on magnetic media—(1) A corpora-
tion required to file a corporate income
tax return on Form 1120, “U.S. Cor-
poration Income Tax Return,” under
§1.6012-2 of this chapter must file its
corporate income tax return on mag-
netic media if the corporation is re-
quired by the Internal Revenue Code or
regulations to file at least 250 returns
during the calendar year. Returns filed
on magnetic media must be made in
accordance with applicable revenue
procedures, publications, forms, or in-
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structions. In prescribing revenue pro-
cedures, publications, forms, or in-
structions, the Commissioner may di-
rect the type of magnetic media filing.
(See §601.601(d)(2) of this chapter.)

(2) All members of a controlled group
of corporations must file their cor-
porate income tax returns on magnetic
media if the aggregate number of re-
turns required to be filed by the con-
trolled group of corporations is at least
250.

(b) Waiver. The Commissioner may
grant waivers of the requirements of
this section in cases of undue hardship.
A request for waiver must be made in
accordance with applicable revenue
procedures or publications. The waiver
also will be subject to the terms and
conditions regarding the method of fil-
ing as may be prescribed by the Com-
missioner.

(¢c) Failure to file. If a corporation
fails to file a corporate income tax re-
turn on magnetic media when required
to do so by this section, the corpora-
tion is deemed to have failed to file the
return. (See section 66561 for the addi-
tion to tax for failure to file a return).
In determining whether there is rea-
sonable cause for failure to file the re-
turn, §301.6651-1(c) and rules similar to
the rules in §301.6724-1(c)(3) (undue eco-
nomic hardship related to filing infor-
mation returns on magnetic media)
will apply.

(d) Meaning of terms. The following
definitions apply for purposes of this
section:

(1) Magnetic media. The term magnetic
media means any magnetic media per-
mitted under applicable regulations,
revenue procedures, or publications.
These generally include magnetic tape,
tape cartridge, and diskette, as well as
other media, such as electronic filing,
specifically permitted under the appli-
cable regulations, procedures, publica-
tions, forms, or instructions. (See
§601.601(d)(2) of this chapter).

(2) Corporation. The term corporation
means a corporation as defined in sec-
tion 7701(a)(3).

(38) Controlled group of corporations.
The term controlled group of corpora-
tions means a group of corporations as
defined in section 1563(a).

(4) Corporate income tax return. The
term corporate income tax return means
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a Form 1120, ““U.S. Corporation Income
Tax Return,” along with all other re-
lated forms, schedules, and statements
that are required to be attached to the
Form 1120, and all members of the
Form 1120 series of returns, including
amended and superseding returns.

(5) Determination of 250 returns. For
purposes of this section, a corporation
or controlled group of corporations is
required to file at least 250 returns if,
during the calendar year ending with
or within the taxable year of the cor-
poration or the controlled group, the
corporation or the controlled group is
required to file at least 250 returns of
any type, including information re-
turns (for example, Forms W-2, Forms
1099), income tax returns, employment
tax returns, and excise tax returns. In
the case of a short year return, a cor-
poration is required to file at least 250
returns if, during the calendar year
which includes the short taxable year
of the corporation, the corporation is
required to file at least 250 returns of
any type, including information re-
turns (for example, Forms W-2, Forms
1099), income tax returns, employment
tax returns, and excise tax returns. If
the corporation is a member of a con-
trolled group, the determination of the
number of returns includes all returns
required to be filed by all members of
the controlled group during the cal-
endar year ending with or within the
taxable year of the controlled group.

(e) Example. The following example
illustrates the provisions of paragraph
(d)(b) of this section:

Example. The taxable year of Corporation
X, a fiscal year taxpayer with assets in ex-
cess of $10 million, ends on September 30.
During the calendar year ending December
31, 2007, X was required to file one Form 1120,
““U.S. Corporation Income Tax Return,” 100
Forms W-2, “Wage and Tax Statement,” 146
Forms 1099-DIV, ‘“‘Dividends and Distribu-
tions,” one Form 940, ‘“Employer’s Annual
Federal Unemployment (FUTA) Tax Re-
turn,” and four Forms 941, ‘“‘Employer’s
Quarterly Federal Tax Return.” Because X is
required to file 252 returns during the cal-
endar year that ended within its taxable
year ending September 30, 2008, X is required
to file its Form 1120 electronically for its
taxable year ending September 30, 2008.

(f) Effective/applicability dates. This
section applies to corporate income tax
returns for corporations that report
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total assets at the end of the corpora-
tion’s taxable year that equal or exceed
$10 million on Schedule L of their
Form 1120, for taxable years ending on
or after December 31, 2006, except for
the application of the short year rules
in paragraph (d)(5) of this section,
which is applicable for taxable years
ending on or after November 13, 2007.

[T.D. 9363, 72 FR 63811, Nov. 13, 2007]

§301.6011-6 Statement of series and
series organizations [Reserved]

§301.6011-7 Specified tax return pre-
parers required to file individual
income tax returns using magnetic
media.

(a) Definitions.

(1) Magnetic media. For purposes of
this section, the term magnetic media
has the same meaning as in §301.6011-
2(a)(1).

(2) Individual income taxr return. The
term individual income tax return means
any return of tax imposed by subtitle A
on individuals, estates, and trusts.

(3) Specified tax return preparer. The
term specified tax return preparer means
any person who is a tax return pre-
parer, as defined in section 7701(a)(36)
and §301.7701-15, unless that person rea-
sonably expects to file 10 or fewer indi-
vidual income tax returns in a calendar
year. If a person who is a tax return
preparer is a member of a firm, that
person is a specified tax return pre-
parer unless the person’s firm members
in the aggregate reasonably expect to
file 10 or fewer individual income tax
returns in a calendar year. Solely for
the 2011 calendar year, a person will
not be considered a specified tax return
preparer if that person reasonably ex-
pects, or if the person is a member of a
firm, the firm’s members in the aggre-
gate reasonably expect, to file fewer
than 100 individual income tax returns
in the 2011 calendar year. Solely for
purposes of this section, a person is
considered a member of a firm if the
person is an employee, agent, member,
partner, shareholder, or other equity
holder of the firm.

(4) File or Filed. (i) For purposes of
section 6011(e)(3) and these regulations
only, an individual income tax return
is considered to be ‘‘filed”’ by a tax re-
turn preparer or a specified tax return
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preparer if the preparer submits the in-
dividual income tax return to the IRS
on the taxpayer’s behalf, either elec-
tronically (by e-file or other magnetic
media) or in mnon-electronic (paper)
form. Submission of an individual in-
come tax return by a tax return pre-
parer or a specified tax return preparer
in non-electronic form includes the
transmission, sending, mailing or oth-
erwise delivering of the paper indi-
vidual income tax return to the IRS by
the preparer, any member, employee,
or agent of the preparer, or any mem-
ber, employee, or agent of the pre-
parer’s firm.

(ii) An individual income tax return
will not be considered to be filed, as de-
fined in paragraph (a)(4)(i) of this sec-
tion, by a tax return preparer or speci-
fied tax return preparer if the tax re-
turn preparer or specified tax return
preparer who prepared the return ob-
tains, on or prior to the date the indi-
vidual income tax return is filed, a
hand-signed and dated statement from
the taxpayer (by either spouse if a
joint return) that states the taxpayer
chooses to file the individual income
tax return in paper format, and that
the taxpayer, and not the preparer, will
submit the paper individual income tax
return to the IRS. The IRS may pro-
vide guidance through forms, instruc-
tions or other appropriate guidance re-
garding how tax return preparers and
specified tax return preparers can doc-
ument a taxpayer’s choice to file an in-
dividual income tax return in paper
format.

(iii) The rules contained in this sec-
tion do not alter or affect a taxpayer’s
obligation to file returns under any
other provision of law. The definition
of file or filed by a tax return preparer
or specified tax return preparer con-
tained in paragraph (a)(4)(i) of this sec-
tion applies only for the purposes of
section 6011(e)(3) and these regulations
and does not apply for any other pur-
pose under any other provision of law.

(b) Magnetic media filing requirement.
Except as provided in paragraphs
(a)(4)(ii) and (c) of this section, any in-
dividual income tax return prepared by
a specified tax return preparer in a cal-
endar year must be filed on magnetic
media if the return is filed by the spec-
ified tax return preparer.
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(c) Ezxclusions. The following exclu-
sions apply to the magnetic media fil-
ing requirement in this section:

(1) Undue hardship waiver. The IRS
may grant a waiver of the requirement
of this section in cases of undue hard-
ship. An undue hardship waiver may be
granted upon application by a specified
tax return preparer consistent with in-
structions provided in published guid-
ance and as prescribed in relevant
forms and instructions. A determina-
tion of undue hardship will be based
upon all facts and circumstances. The
undue hardship waiver provided to a
specified tax return preparer may
apply to a series or class of individual
income tax returns or for a specified
period of time, subject to the terms
and conditions regarding the method of
filing prescribed in such waiver.

(2) Administrative exemptions. The IRS
may provide administrative exemp-
tions from the requirement of this sec-
tion for certain classes of specified tax
return preparers, or regarding certain
types of individual income tax returns,
as the IRS determines necessary to
promote effective and efficient tax ad-
ministration. The IRS may provide ad-
ministrative exemptions and any cri-
teria or procedures necessary to claim
an administrative exemption through
forms, instructions, or other appro-
priate guidance.

(d) Reasonably expect to file—(1) In
general. The determination of whether
a tax return preparer reasonably ex-
pects, or if the preparer is a member of
a firm, the firm’s members in the ag-
gregate reasonably expect, to file 10 or
fewer individual income tax returns
(or, in the case of the 2011 calendar
year, fewer than 100 individual income
tax returns) is made by adding to-
gether all of the individual income tax
returns the tax return preparer and, if
the preparer is a member of a firm, the
firm’s members reasonably expect to
prepare and file in the calendar year.
In making this determination, indi-
vidual income tax returns that the tax
return preparer reasonably expects will
not be subject to the magnetic media
filing requirement under paragraph
(a)(4)(ii) of this section or are excluded
from the requirement under (c)(2) of
this section are not to be counted. Indi-
vidual income tax returns excluded



§301.6011-7

from the magnetic media filing re-
quirement under paragraph (c)(1) of
this section are to be counted for pur-
poses of making this determination.

(2) Time for making determination of
reasonable expectations. The determina-
tion regarding reasonable expectations
is made separately for each calendar
year in order to ascertain whether the
magnetic media filing requirement ap-
plies to a tax return preparer for that
year. For each calendar year, the de-
termination of whether a tax return
preparer and the preparer’s firm rea-
sonably expect to file 10 or fewer indi-
vidual income tax returns (or, in the
case of the 2011 calendar year, fewer
than 100 individual income tax returns)
is made based on all relevant, objec-
tive, and demonstrable facts and cir-
cumstances prior to the time the tax
return preparer and the preparer’s firm
first file an individual income tax re-
turn during the calendar year.

(e) Examples. The following examples
illustrate the rules of paragraphs (a)
through (d) of this section.

Example 1. Tax Return Preparer A is an ac-
countant who recently graduated from col-
lege with an accounting degree and has
opened his own practice. A has not prepared
individual income tax returns for compensa-
tion in the past and does not plan to focus
his practice on individual income tax return
preparation. A intends instead to focus his
practice on providing specialized accounting
services to certain health care service pro-
viders. A has no plans to, and does not, em-
ploy or engage any other tax return pre-
parers. A estimates that he may be asked by
some clients to prepare and file their indi-
vidual income tax returns for compensation,
but A expects that the number of people who
do ask him to provide this service will be no
more than seven in 2012. In fact, A actually
prepares and files six paper Forms 1040 (U.S.
Individual Income Tax Return) in 2012. Due
to a growing client base, and based upon his
experience in 2012, A expects that the num-
ber of individual income tax returns he will
prepare and file in 2013 will at least double,
estimating he will prepare and file 12 Form
1040 returns in 2013. A does not qualify as a
specified tax return preparer for 2012 because
A reasonably expects to file 10 or fewer re-
turns (seven) in 2012. Consequently, A is not
required to electronically file the individual
income tax returns he prepares and files in
2012. A’s expectation is reasonable based on
his business projections, individual income
tax return filing history, and staffing deci-
sions. A is a specified tax return preparer in
2013, however, because based on those same
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factors A reasonably expects to file more
than 10 individual income tax returns (12)
during that calendar year. A, therefore, must
electronically file all individual income tax
returns that A prepares and files in 2013 that
are not otherwise excluded from the elec-
tronic filing requirement.

Example 2. Same facts as in Example 1, ex-
cept three of Tax Return Preparer A’s clients
specifically chose to have A prepare their in-
dividual income tax returns in paper format
in 2012 with the clients mailing their respec-
tive returns to the IRS. A expects that these
three clients will similarly choose to have
him prepare their returns in paper format in
2013, with the clients being responsible for
mailing their returns to the IRS. A is not re-
quired to electronically file these three re-
turns in 2013 because the taxpayers chose to
file their returns in paper format. A obtained
a hand-signed and dated statement from
each of those taxpayers, indicating that they
chose to file their returns in paper format.
These three individual income tax returns
are not counted in determining how many
individual income tax returns A reasonably
expects to file in 2013. Because the total
number of individual income tax returns A
reasonably expects to file in 2013 (nine) does
not exceed 10, A is not a specified tax return
preparer for calendar year 2013, and A is not
required to electronically file any individual
income tax return that he prepares and files
in 2013.

Example 3. Tax Return Preparer B is a solo
general practice attorney in a small county.
Her practice includes the preparation of
wills and assisting executors in admin-
istering estates. As part of her practice, B
infrequently prepares and files Forms 1041
(U.S. Income Tax Return for Estates and
Trusts) for executors. In the past three
years, she prepared and filed an average of
five Forms 1041 each year and never exceeded
more than seven Forms 1041 in any year.
Based on B’s prior experience and her esti-
mate for 2012, made prior to the time she
first files an individual income tax return in
2012, she reasonably expects to prepare and
file no more than five Forms 1041 in 2012. Due
to the unforeseen deaths of several of her cli-
ents in late 2011, B actually prepares and
files 12 Forms 1041 in 2012. B does not find
out about these deaths until after she has al-
ready filed the first Form 1041 in 2012 for an-
other client. B is not required to electroni-
cally file these returns in 2012. She does not
qualify as a specified tax return preparer for
calendar year 2012 because prior to the time
she filed the first Form 1041 in 2012, she rea-
sonably expected to file 10 or fewer indi-
vidual income tax returns in 2012.

Example 4. Same facts as Example 3, except,
in addition to the five Forms 1041 that she
expects to prepare and file in 2012, Tax Re-
turn Preparer B also expects to prepare and
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file 10 paper Forms 1040 (U.S. Individual In-
come Tax Return) in 2012, based upon the re-
quests that she has received from some of
her clients. Because the total number of in-
dividual income tax returns B reasonably ex-
pects to file in 2012 (fifteen) exceeds 10, B is
a specified tax return preparer for calendar
year 2012, and B must electronically file all
individual income tax returns that B pre-
pares and files in 2012 that are not otherwise
excluded from the electronic filing require-
ment.

Example 5. Firm X consists of two tax re-
turn preparers, Tax Return Preparer C who
owns Firm X, and Tax Return Preparer D
who is employed by C in Firm X. Based upon
the firm’s experience over the past three
years, C and D reasonably expect to file nine
and ten individual income tax returns for
compensation, respectively, in 2012. Both C
and D must electronically file the individual
income tax returns that they prepare in 2012,
unless the returns are otherwise excluded
from the electronic filing requirement, be-
cause they are members of the same firm and
the aggregated total of individual income
tax returns that they reasonably expect to
file in 2012 (nineteen), exceeds 10 individual
income tax returns.

(f) Additional guidance. The IRS may
implement the requirements of this
section through additional guidance,
including by revenue procedures, no-
tices, publications, forms and instruc-
tions, including those issued electroni-
cally.

(g) Effective/applicability date. This
section is effective on March 30, 2011,
and applicable to individual income tax
returns filed after December 31, 2010.

[T.D. 9518, 76 FR 17528, Mar. 30, 2011]

§301.6011(g)-1 Disclosure by taxable
party to the tax-exempt entity.

(a) Requirement of disclosure—(1) In
general. Except as provided in para-
graph (d)(2) of this section, any taxable
party (as defined in paragraph (c) of
this section) to a prohibited tax shelter
transaction (as defined in section
4965(e) and §53.49656-3 of this chapter)
must disclose by statement to each
tax-exempt entity (as defined in sec-
tion 4965(c) and §53.4965-2 of this chap-
ter) that the taxable party knows or
has reason to know is a party to such
transaction (as defined in paragraph (b)
of this section) that the transaction is
a prohibited tax shelter transaction.

(2) Determining whether a taxable party
knows or has reason to know. Whether a
taxable party knows or has reason to
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know that a tax-exempt entity is a
party to a prohibited tax shelter trans-
action is based on all the facts and cir-
cumstances. If the taxable party knows
or has reason to know that a prohibited
tax shelter transaction involves a tax-
exempt, tax indifferent or tax-favored
entity, relevant factors for deter-
mining whether the taxable party
knows or has reason to know that a
specific tax-exempt entity is a party to
the transaction include—

(i) The extent of the efforts made to
determine whether a tax-exempt entity
is facilitating the transaction by rea-
son of its tax-exempt, tax indifferent or
tax-favored status (or is identified in
published guidance, by type, class or
role, as a party to the transaction); and

(ii) If a tax-exempt entity is facili-
tating the transaction by reason of its
tax-exempt, tax indifferent or tax-fa-
vored status (or is identified in pub-
lished guidance, by type, class or role,
as a party to the transaction), the ex-
tent of the efforts made to determine
the identity of the tax-exempt entity.

(b) Definition of tax-exempt party to a
prohibited tax shelter transaction. For
purposes of section 6011(g), a tax-ex-
empt entity is a party to a prohibited
tax shelter transaction if the entity is
defined as such under §53.4965-4 of this
chapter.

(c) Definition of taxable party—(1) In
general. For purposes of this section,
the term taxable party means—

(i) A person who has entered into and
participates or expects to participate
in the transaction under §§1.6011-
4(c)(3)(A)(A), (B), or (C), 20.6011-4,
25.6011-4, 31.6011-4, 53.6011-4, 54.6011-4,
or 56.6011-4 of this chapter; or

(ii) A person who is designated as a
taxable party by the Secretary in pub-
lished guidance.

(2) Special rules—(i) Certain listed
transactions. If a transaction that was
otherwise not a prohibited tax shelter
transaction becomes a listed trans-
action after the filing of a person’s tax
return (including an amended return)
reflecting either tax consequences or a
tax strategy described in the published
guidance listing the transaction (or a
tax Dbenefit derived from tax con-
sequences or a tax strategy described
in the published guidance listing the
transaction), the person is a taxable
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party beginning on the date the trans-
action is described as a listed trans-
action in published guidance.

(i1) Persoms designated as mon-parties.
Published guidance may identify which
persons, by type, class or role, will not
be treated as a party to a prohibited
tax shelter transaction for purposes of
section 6011(g).

(d) Time for providing disclosure state-
ment—(1) In general. A taxable party to
a prohibited tax shelter transaction
must make the disclosure required by
this section to each tax-exempt entity
that the taxable party knows or has
reason to know is a party to the trans-
action within 60 days after the last to
occur of—

(i) The date the person becomes a
taxable party to the transaction within
the meaning of paragraph (c) of this
section;

(ii) The date the taxable party knows
or has reason to know that the tax-ex-
empt entity is a party to the trans-
action within the meaning of para-
graph (b) of this section; or

(iii) July 6, 2010.

(2) Termination of a disclosure obliga-
tion. A person shall not be required to
provide the disclosure otherwise re-
quired by this section if the person
does not know or have reason to know
that the tax-exempt entity is a party
to the transaction within the meaning
of paragraph (b) of this section on or
before the first date on which the
transaction is required to be disclosed
by the person under §§1.6011-4, 20.6011-
4, 25.6011-4, 31.6011-4, 53.6011-4, 54.6011-4,
or 56.6011-4 of this chapter.

(3) Disclosure is not required with re-
spect to any prohibited tax shelter
transaction entered into by a tax-ex-
empt entity on or before May 17, 2006.

(e) Frequency of disclosure. One disclo-
sure statement is required per tax-ex-
empt entity per transaction. See para-
graph (h) of this section for rules relat-
ing to designation agreements.

(f) Form and content of disclosure state-
ment. The statement disclosing to the
tax-exempt entity that the transaction
is a prohibited tax shelter transaction
must be a written statement that—

(1) Identifies the type of prohibited
tax shelter transaction (including the
published guidance citation for a listed
transaction); and
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(2) States that the tax-exempt enti-
ty’s involvement in the transaction
may subject either it or its entity man-
ager(s) or both to excise taxes under
section 4965 and to disclosure obliga-
tions under section 6033(a) of the Inter-
nal Revenue Code.

(g) To whom disclosure is made. The
disclosure statement must be pro-
vided—

(1) In the case of a non-plan entity as
defined in §53.4965-2(b) of this chapter,
to—

(i) Any entity manager of the tax-ex-
empt entity with authority or respon-
sibility similar to that exercised by an
officer, director or trustee of an organi-
zation; or

(ii) If a person described in paragraph
(2)(1)(d) of this section is not known, to
the primary contact on the trans-
action.

(2) In the case of a plan entity as de-
fined in §53.4965-2(c) of this chapter, in-
cluding a fully self-directed qualified
plan, IRA, or other savings arrange-
ment, to any entity manager of the
plan entity who approved or otherwise
caused the entity to become a party to
the prohibited tax shelter transaction.

(h) Designation agreements. If more
than one taxable party is required to
disclose a prohibited tax shelter trans-
action under this section, the taxable
parties may designate by written
agreement a single taxable party to
disclose the transaction. The trans-
action must then be disclosed in ac-
cordance with this section. The des-
ignation of one taxable party to dis-
close the transaction does not relieve
the other taxable parties of their obli-
gation to disclose the transaction to a
tax-exempt entity that is a party to
the transaction in accordance with this
section, if the designated taxable party
fails to disclose the transaction to the
tax-exempt entity in a timely manner.

(1) Penalty for failure to provide disclo-
sure statement. See section 6707A for the
penalty applicable to the failure to dis-
close a prohibited tax shelter trans-
action in accordance with this section.

(3j) Effective date/applicability date.
This section will apply with respect to
transactions entered into by a tax-ex-
empt entity after May 17, 2006.

[T.D. 9492, 75 FR 38709, July 6, 2010]
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Income Tax Returns

§301.6012-1 Persons required to make
returns of income.

For provisions with respect to per-
sons required to make returns of in-
come, see §§1.6012-1 to 1.6012-4, inclu-
sive, of this chapter (Income Tax Regu-
lations).

§301.6013-1 dJoint returns of income
tax by husband and wife.

For provisions with respect to joint
returns of income tax by husband and
wife, see §§1.6013-1 to 1.6013-7, inclu-
sive, of this chapter (Income Tax Regu-
lations).

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
76170, 45 FR 6932, Jan. 31, 1980]

§301.6014-1 Income tax return—tax
not computed by taxpayer.

For provisions relating to the elec-
tion not to show on an income tax re-
turn the amount of tax due in connec-
tion therewith, see §§1.6014-1 and
1.6014-2 of this chapter (Income Tax
Regulations).

[T.D. 7102, 36 FR 5498, Mar. 24, 1971]

§301.6015-1 Declaration of estimated
income tax by individuals.

For provisions relating to require-
ments of declarations of estimated in-
come tax by individuals, see §§1.6015
(a)-1 through 1.6015 (j)-1 of this chapter
(Income Tax Regulations).

[T.D. 7427, 41 FR 34033, Aug. 12, 1976]

§301.6016-1 Declarations of estimated
income tax by corporations.

For provisions concerning the re-
quirement of declarations of estimated
income tax by corporations, see
§§1.6016-1 to 1.6016-4, inclusive, of this
chapter (Income Tax Regulations).

§301.6017-1 Self-employment tax re-
turns.

For provisions relating to the re-
quirement of self-employment tax re-
turns, see §1.6017-1 of this chapter (In-
come Tax Regulations).
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Estate and Gift Tax Returns

§301.6018-1 Estate tax returns.

For provisions relating to require-
ment of estate tax returns, see
§§20.6018-1 to 20.6018-4, inclusive, of this
chapter (Estate Tax Regulations).

§301.6019-1 Gift tax returns.

For provisions relating to require-
ment of gift tax returns, see §§25.6019—
1 to 25.6019-4, inclusive, of this chapter
(Gift Tax Regulations).

Miscellaneous Provisions

§301.6020-1 Returns prepared or exe-
cuted by the Commissioner or other
Internal Revenue Officers.

(a) Preparation of returns—(1) In gen-
eral. If any person required by the In-
ternal Revenue Code or by the regula-
tions to make a return fails to make
such return, it may be prepared by the
Commissioner or other authorized In-
ternal Revenue Officer or employee
provided such person consents to dis-
close all information necessary for the
preparation of such return. The return
upon being signed by the person re-
quired to make it shall be received by
the Commissioner as the return of such
person.

(2) Responsibility of person for whom
return is prepared. A person for whom a
return is prepared in accordance with
paragraph (a)(1) of this section shall for
all legal purposes remain responsible
for the correctness of the return to the
same extent as if the return had been
prepared by him.

(b) Execution of returns—(1) In general.
If any person required by the Internal
Revenue Code or by the regulations to
make a return (other than a declara-
tion of estimated tax required under
section 6654 or 6655) fails to make such
return at the time prescribed therefore,
or makes, willfully or otherwise, a
false, fraudulent or frivolous return,
the Commissioner or other authorized
Internal Revenue Officer or employee
shall make such return from his own
knowledge and from such information
as he can obtain through testimony or
otherwise. The Commissioner or other
authorized Internal Revenue Officer or
employee may make the return by
gathering information and making
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computations through electronic, auto-
mated or other means to make a deter-
mination of the taxpayer’s tax liabil-
ity.

(2) Form of the return. A document (or
set of documents) signed by the Com-
missioner or other authorized Internal
Revenue Officer or employee shall be a
return for a person described in para-
graph (b)(1) of this section if the docu-
ment (or set of documents) identifies
the taxpayer by name and taxpayer
identification number, contains suffi-
cient information from which to com-
pute the taxpayer’s tax liability, and
purports to be a return. A Form 13496,
“IRC Section 6020(b) Certification,” or
any other form that an authorized In-
ternal Revenue Officer or employee
signs and uses to identify a set of docu-
ments containing the information set
forth in this paragraph as a section
6020(b) return, and the documents iden-
tified, constitute a return under sec-
tion 6020(b). A return may be signed by
the name or title of an Internal Rev-
enue Officer or employee being hand-
written, stamped, typed, printed or
otherwise mechanically affixed to the
return, so long as that name or title
was placed on the document to signify
that the Internal Revenue Officer or
employee adopted the document as a
return for the taxpayer. The document
and signature may be in written or
electronic form.

(3) Status of returns. Any return made
in accordance with paragraph (b)(1) of
this section and signed by the Commis-
sioner or other authorized Internal
Revenue Officer or employee shall be
good and sufficient for all legal pur-
poses except insofar as any Federal
statute expressly provides otherwise.
Furthermore, the return shall be treat-
ed as the return filed by the taxpayer
for purposes of determining the
amount of the addition to tax under
sections 6651(a)(2) and (3).

(4) Deficiency procedures. For defi-
ciency procedures in the case of in-
come, estate, and gift taxes, see sec-
tions 6211 through 6216, inclusive, and
§§301.6211-1 through 301.6215-1, inclu-
sive.

(6) Employment status procedures. For
pre-assessment procedures in employ-
ment taxes cases involving worker
classification, see section 7436 (pro-
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ceedings for determination of employ-
ment status).

(6) Examples. The application of this
paragraph (b) is illustrated by the fol-
lowing examples:

Example 1. Individual A, a calendar-year
taxpayer, fails to file his 2003 return. Em-
ployee X, an Internal Revenue Service em-
ployee, opens an examination related to A’s
2003 taxable year. At the end of the examina-
tion, X completes a Form 13496, ‘“‘IRC Sec-
tion 6020(b) Certification,” and attached to it
the documents listed on the form. Those doc-
uments explain examination changes and
provide sufficient information to compute
A’s tax liability. The Form 13496 provides
that the Service employee identified on the
form certifies that the attached pages con-
stitute a return under section 6020(b). When
X signs the certification package, the pack-
age constitutes a return under paragraph (b)
of this section because the package identifies
A by name, contains A’s taxpayer identi-
fying number (TIN), has sufficient informa-
tion to compute A’s tax liability, and con-
tains a statement stating that it constitutes
a return under section 6020(b). In addition,
the Service will determine the amount of the
additions to tax under section 6651(a)(2) by
treating the section 6020(b) return as the re-
turn filed by the taxpayer. Likewise, the
Service will determine the amount of any
addition to tax under section 6651(a)(3),
which arises only after notice and demand
for payment, by treating the section 6020(b)
return as the return filed by the taxpayer.

Example 2. Same facts as in Example 1, ex-
cept that, after performing the examination,
X does not compile any examination docu-
ments together as a related set of docu-
ments. X also does not sign and complete the
Form 13496 nor associate the forms explain-
ing examination changes with any other doc-
ument. Because X did not sign any document
stating that it constitutes a return under
section 6020(b) and the documents otherwise
do not purport to be a section 6020(b) return,
the documents do not constitute a return
under section 6020(b). Therefore, the Service
cannot determine the section 6651(a)(2) addi-
tion to tax against nonfiler A for A’s 2003
taxable year on the basis of those docu-
ments.

Example 3. Individual C, a calendar-year
taxpayer, fails to file his 2003 return. The
Service determines through its automated
internal matching programs that C received
reportable income and failed to file a return.
The Service, again through its automated
systems, generates a Letter 2566, ‘30 Day
Proposed Assessment (SFR-01) 910 SC/CG.”
This letter contains C’s name, TIN, and has
sufficient information to compute C’s tax li-
ability. Contemporaneous with the creation
of the Letter 2566, the Service, through its
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automated system, electronically creates
and stores a certification stating that the
electronic data contained as part of C’s ac-
count constitutes a valid return under sec-
tion 6020(b) as of that date. Further, the elec-
tronic data includes the signature of the
Service employee authorized to sign the sec-
tion 6020(b) return upon its creation. Al-
though the signature is stored electroni-
cally, it can appear as a printed name when
the Service requests a paper copy of the cer-
tification. The electronically created infor-
mation, signature, and certification is a re-
turn under section 6020(b). The Service will
treat that return as the return filed by the
taxpayer in determining the amount of the
section 6651(a)(2) addition to tax with respect
to C’s 2003 taxable year. Likewise, the Serv-
ice will determine the amount of any addi-
tion to tax under section 6651(a)(3), which
arises only after notice and demand for pay-
ment, by treating the section 6020(b) return
as the return filed by the taxpayer.

Example 4. Corporation M, a quarterly tax-
payer, fails to file a Form 941, ‘“‘Employer’s
Quarterly Federal Tax Return,” for the sec-
ond quarter of 2004. Q, a Service employee
authorized to sign returns under section
6020(b), prepares a Form 941 by hand, stating
Corporation M’s name, address, and TIN. Q
completes the Form 941 by entering line item
amounts, including the tax due, and then
signs the document. The Form 941 that Q
prepared and signed constitutes a section
6020(b) return because the Form 941 purports
to be a return under section 6020(b), the form
contains M’s name and TIN, and it includes
sufficient information to compute M’s tax li-
ability for the second quarter of 2004.

(c) Cross references—(1) For provisions
that a return executed by the Commis-
sioner or other authorized Internal
Revenue Officer or employee will not
start the running of the period of limi-
tations on assessment and collection,
see section 6501(b)(3) and §301.6501(b)-
1(e).

(2) For determining the period of lim-
itations on collection after assessment
of a liability on a return executed by
the Commissioner or other authorized
Internal Revenue Officer or employee,
see section 6502 and §301.6502-1.

(3) For additions to the tax and addi-
tional amounts for failure to file re-
turns, see section 66561 and §301.6651-1,
and section 6652 and §301.6652-1, respec-
tively.

(4) For additions to the tax for fail-
ure to pay tax, see section 66561 and
§301.6651-1.
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(5) For criminal penalties for willful
failure to make returns, see sections
7201, 7202 and 7203.

(6) For criminal penalties for will-
fully making false or fraudulent re-
turns, see sections 7206 and 7207.

(7T) For civil penalties for filing frivo-
lous income tax returns, see section
6702.

(8) For authority to examine books
and witnesses, see section 7602 and
§301.7602-1.

(d) Effective/Applicability date. This
section is applicable on February 20,
2008.

[T.D. 9380, 73 FR 9189, Feb. 20, 2008]

§301.6021-1 Listing by district direc-
tors of taxable objects owned by
nonresidents of internal revenue
districts.

Whenever there are in any internal
revenue district any articles subject to
tax, which are not owned or possessed
by or under the care or control of any
person within such district, and of
which no list has been transmitted to
the district director, as required by law
or by regulations prescribed pursuant
to law, the district director, or other
authorized internal revenue officer or
employee, shall enter the premises
where such articles are situated, shall
make such inspection of the articles as
may be necessary, and shall make lists
of the same according to the forms pre-
scribed. Such lists, being subscribed by
the district director or other author-
ized internal revenue officer or em-
ployee, shall be sufficient lists of such
articles for all purposes.

INFORMATION RETURNS

Information Concerning Persons Subject
to Special Provisions

§301.6031(a)-1 Return of partnership
income.

For provisions relating to the re-
quirement of returns of partnership in-
come, see §1.6031(a)-1 of this chapter.

[T.D. 8841, 64 FR 61502, Nov. 12, 1999]
§301.6032-1 Returns of banks with re-
spect to common trust funds.

For provisions relating to require-
ment of returns of banks with respect



§301.6033-1

to common trust funds, see §1.6032-1 of
this chapter (Income Tax Regulations).

§301.6033-1 Returns by exempt orga-
nizations.

For provisions relating to the re-
quirement of returns by exempt organi-
zations, see §1.6033-1 of this chapter
(Income Tax Regulations).

§301.6033-4 Required use of magnetic
media for returns by organizations
required to file returns under sec-
tion 6033.

(a) Returns by organizations required to
file returns under section 6033 on mag-
netic media. An organization required
to file a return under section 6033 on
Form 990, ‘“‘Return of Organization Ex-
empt from Income Tax,” or Form 990-
PF, “Return of Private Foundation or
Section 4947(a)(1) Trust Treated as a
Private Foundation,” must file its
Form 990 or 990-PF on magnetic media
if the organization is required by the
Internal Revenue Code or regulations
to file at least 250 returns during the
calendar year ending with or within its
taxable year. Returns filed on mag-
netic media must be made in accord-
ance with applicable revenue proce-
dures, publications, forms, or instruc-
tions. In prescribing revenue proce-
dures, publications, forms, or instruc-
tions, the Commissioner may direct
the type of magnetic media filing. (See
§601.601(d)(2) of this chapter).

(b) Waiver. The Commissioner may
grant waivers of the requirements of
this section in cases of undue hardship.
A request for waiver must be made in
accordance with applicable revenue
procedures or publications. The waiver
also will be subject to the terms and
conditions regarding the method of fil-
ing as may be prescribed by the Com-
missioner.

(¢) Failure to file. If an organization
required to file a return under section
6033 fails to file an information return
on magnetic media when required to do
so by this section, the organization is
deemed to have failed to file the re-
turn. (See section 6652 for the addition
to tax for failure to file a return.) In
determining whether there is reason-
able cause for failure to file the return,
§301.6652-2(f) and rules similar to the
rules in §301.6724-1(c)(3) (undue eco-
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nomic hardship related to filing infor-
mation returns on magnetic media)
will apply.

(d) Meaning of terms. The following
definitions apply for purposes of this
section:

(1) Magnetic media. The term magnetic
media means any magnetic media per-
mitted under applicable regulations,
revenue procedures, or publications.
These generally include magnetic tape,
tape cartridge, and diskette, as well as
other media, such as electronic filing,
specifically permitted under the appli-
cable regulations, procedures, publica-
tions, forms or instructions. (See
§601.601(d)(2) of this chapter).

(2) Return required under section 6033.
The term return required under section
6033 means a Form 990, ‘“‘Return of Or-
ganization Exempt from Income Tax,”
and Form 990-PF, ‘“‘Return of Private
Foundation or Section 4947(a)(1) Trust
Treated as a Private Foundation,”
along with all other related forms,
schedules, and statements that are re-
quired to be attached to the Form 990
or Form 990-PF, and all members of
the Form 990 series of returns, includ-
ing amended and superseding returns.

(3) Determination of 250 returns. For
purposes of this section, an organiza-
tion is required to file at least 250 re-
turns if, during the calendar year end-
ing with or within the taxable year of
the organization, the organization is
required to file at least 250 returns of
any type, including information re-
turns (for example, Forms W-2, Forms
1099), income tax returns, employment
tax returns, and excise tax returns. In
the case of a short year return, an or-
ganization is required to file at least
250 returns if, during the calendar year
which includes the short taxable year
of the organization, the organization is
required to file at least 250 returns of
any type, including information re-
turns (for example, Forms W-2, Forms
1099), income tax returns, employment
tax returns, and excise tax returns.

(e) Example. The following example
illustrates the provisions of paragraph
(d)(3) of this section. In the example,
the organization is a calendar year tax-
payer:

Example. In 2006, Organization T, with total
assets in excess of $10 million, is required to
file one Form 990, ‘“‘Return of Organization
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Exempt from Income Tax,” 200 Forms W-2,
“Wage and Tax Statement,” one Form 940,
“Employer’s Annual Federal Unemployment
(FUTA) Tax Return,” four Forms 941, ‘“Em-
ployer’s Quarterly Federal Tax Return,” and
60 Forms 1099-MISC, ‘‘Miscellaneous In-
come.” Because T is required to file 266 re-
turns during the calendar year, T must file
its 2006 Form 990 electronically.

(f) Effective/applicability dates. This
section applies to any organization re-
quired to file Form 990 for a taxable
year ending on or after December 31,
2006, that has total assets as of the end
of the taxable year of $10 million or
more. This section applies to any orga-
nization required to file Form 990-PF
for taxable years ending on or after De-
cember 31, 2006, except for the applica-
tion of the short year rules in para-
graph (d)(3) of this section, which is ap-
plicable for taxable years ending on or
after November 13, 2007.

[T.D. 9363, 72 FR 63811, Nov. 13, 2007]

§301.6033-5 Disclosure by tax-exempt
entities that are parties to certain
reportable transactions.

(a) In general. For provisions relating
to the requirement of the disclosure by
a tax-exempt entity that it is a party
to certain reportable transactions, see
§1.6033-5 of this chapter (Income Tax
Regulations).

(b) Effective date/applicability date.
This section applies with respect to
transactions entered into by a tax-ex-
empt entity after May 17, 2006.

[T.D. 9492, 75 FR 38710, July 6, 2010]

§301.6034-1 Returns by trusts de-
scribed in section 4947(a)(2) or
claiming charitable or other deduc-
tions under section 642(c).

For provisions relating to the re-
quirement of returns by trusts de-
scribed in section 4947(a)(2) or claiming
charitable or other deductions under
section 642(c), see §1.6034-1 of this chap-
ter (Income Tax Regulations).

[T.D. 8026, 50 FR 20757, May 20, 1985]

§301.6035-1 Returns of officers, direc-
tors, and shareholders of foreign
personal holding companies.

For provisions relating to the re-
quirement of returns by officers, direc-
tors, and shareholders of foreign per-
sonal holding companies, see §§1.6035-1
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to 1.6035-3, inclusive, of this chapter
(Income Tax Regulations).

§301.6036-1 Notice required of execu-
tor or of receiver or other like fidu-
ciary.

(a) Receivers and other like fidu-
ciaries—(1) Exemption for bankruptcy
proceedings. (1) A bankruptcy trustee,
debtor in possession or other like fidu-
ciary in a bankruptcy proceeding is not
required by this section to give notice
of appointment, qualification or au-
thorization to act to the Secretary or
his delegate. (However, see the notice
requirements under the Bankruptcy
Rules.)

(ii) Paragraph (a)(1)(i) of this section
is effective for appointments, qualifica-
tions and authorizations to act made
on or after January 29, 1988. For ap-
pointments, qualifications and author-
izations to act made before the fore-
going date, 26 CFR 301.6036-1 (a)(1) and
(4)(i) (revised as of April 1, 1986) apply.

(2) Proceedings other than bankruptcy.
A receiver in a receivership proceeding
or a similar fiduciary in any pro-
ceeding (including a fiduciary in aid of
foreclosure), designated by order of any
court of the United States or of any
State or Territory or of the District of
Columbia as in control of all or sub-
stantially all the assets of a debtor or
other party to such proceeding shall,
on, or within 10 days of, the date of his
appointment or authorization to act,
give notice thereof in writing to the
district director for the internal rev-
enue district in which the debtor, or
such other party, is or was required to
make returns. Moreover, any fiduciary
in aid of foreclosure not appointed by
order of any such court, if he takes
possession of all or substantially all
the assets of the debtor, shall, on, or
within 10 days of, the date of his taking
possession, give notice thereof in writ-
ing to such district director.

(3) Assignment for benefit of creditors.
An assignee for the benefit of a cred-
itor or creditors shall, on, or within 10
days of, the date of an assignment, give
notice thereof in writing to the district
director for the internal revenue dis-
trict in which the debtor is or was re-
quired to make returns. For purposes
of this subparagraph, an assignee for
the benefit of creditors shall be any
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person who, by authority of law, by the
order of any court, by oral or written
agreement, or in any other manner ac-
quires control or possession of or title
to all or substantially all the assets of
a debtor, and who under such acquisi-
tion is authorized to use, reassign, sell,
or in any manner dispose of such assets
so that the proceeds from the use, sale,
or other disposition may be paid to or
may inure directly or indirectly to the
benefit of a creditor or creditors of
such debtor.

(4) Contents of motice—(i) Proceedings
other than bankruptcy. The written no-
tice required under paragraph (a)(2) of
this section shall contain:

(a) The name and address of the per-
son making such notice and the date of
his appointment or of his taking pos-
session of the assets of the debtor or
other person whose assets are con-
trolled,

(b) The name, address, and, for no-
tices filed after December 21, 1972, the
taxpayer identification number of the
debtor or other person whose assets are
controlled.

(c) In the case of a court proceeding:

(I) The name and location of the
court in which the proceedings are
pending,

(2) The date on which such pro-
ceedings were instituted,

(3) The number under which such pro-
ceedings are docketed, and

(4) When possible, the date, time, and
place of any hearing, meeting of credi-
tors, or other scheduled action with re-
spect to such proceedings.

(ii) Assignment for benefit of creditors.
The written notice required under sub-
paragraph (3) of this paragraph shall
contain:

(a) The name and address of, and the
date the asset or assets were assigned
to, the assignee,

(b) The name, address, and, for notice
filed after December 21, 1972, the tax-
payer identification number of the
debtor whose assets were assigned.

(¢) A brief description of the assets
assigned,

(d) An explanation of the action ex-
pected to be taken with respect to such
assets, and

(e) When possible, the date, time, and
place of any hearing, meeting of credi-
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tors, sale, or other scheduled action
with respect to such assets.

(iii) The notice required by this sec-
tion shall be sent to the attention of
the Chief, Special Procedures Staff, of
the district office to which it is re-
quired to be sent.

(b) Executors, administrators, and per-
sons in possession of property of decedent.
For provisions relating to the require-
ment of filing, by an executor, adminis-
trator, or person in possession of prop-
erty of a decedent, of a preliminary no-
tice in the case of the estate of a dece-
dent dying before January 1, 1971, see
§20.6036-1 of this chapter (Estate Tax
Regulations).

(c) Notice of fiduciary relationship.
When a notice is required under
§301.6903-1 of a person acting in a fidu-
ciary capacity and is also required of
such person under this section, notice
given in accordance with the provisions
of this section shall be considered as
complying with both sections.

(d) Suspension of period on assessment.
For suspension of the running of the
period of limitations on the making of
assessments from the date a proceeding
is instituted to a date 30 days after re-
ceipt of notice from a fiduciary in any
proceeding under the Bankruptcy Act
or from a receiver in any other court
proceeding, see section 6872 and
§301.6872-1.

(e) Applicability. Except as provided
in paragraph (a)(1)(ii) of this section,
the provisions of this section shall
apply to those persons referred to in
this section whose appointments, au-
thorizations, or assignments occur on
or after the date of publication of these
regulations in the FEDERAL REGISTER
as a Treasury decision.

(f) Cross references. (1) For criminal
penalty for willful failure to supply in-
formation, see section 7203.

(2) For criminal penalties for will-
fully making false or fraudulent state-
ments, see sections 7206 and 7207.

(3) For time for performance of acts
where the last day falls on a Saturday,
Sunday, or legal holiday, see section
7503 and §301.7503-1.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7218, 37 FR 24748, Nov. 21, 1972; T.D. 7238, 37
FR 28738, Dec. 29, 1972; T.D. 8172, 53 FR 2600,
Jan. 29, 1988]
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§301.6037-1 Return of electing small
business corporation.

For provisions relating to require-
ment of return of electing small busi-
ness corporation, see §1.6037-1 of this
chapter (Income Tax Regulations).

§301.6037-2 Required use of magnetic
media for returns of electing small
business corporation.

(a) Returns of electing small business
corporation required on magnetic media.
An electing small business corporation
required to file an electing small busi-
ness return on Form 1120S, “U.S. In-
come Tax Return for an S Corpora-
tion,” under §1.6037-1 of this chapter
must file its Form 1120S on magnetic
media if the small business corporation
is required by the Internal Revenue
Code and regulations to file at least 250
returns during the calendar year end-
ing with or within its taxable year. Re-
turns filed on magnetic media must be
made in accordance with applicable

revenue procedures, publications,
forms, or instructions. In prescribing
revenue procedures, publications,
forms, or instructions, the Commis-

sioner may direct the type of magnetic
media filing. (See §601.601(d)(2) of this
chapter).

(b) Waiver. The Commissioner may
grant waivers of the requirements of
this section in cases of undue hardship.
A request for waiver must be made in
accordance with applicable revenue
procedures or publications. The waiver
also will be subject to the terms and
conditions regarding the method of fil-
ing as may be prescribed by the Com-
missioner.

(c) Failure to file. If an electing small
business corporation fails to file a re-
turn on magnetic media when required
to do so by this section, the corpora-
tion is deemed to have failed to file the
return. (See section 66561 for the addi-
tion to tax for failure to file a return.)
In determining whether there is rea-
sonable cause for failure to file the re-
turn, §301.6651-1(c) and rules similar to
the rules in §301.6724-1(c)(3) (undue eco-
nomic hardship related to filing infor-
mation returns on magnetic media)
will apply.

(d) Meaning of terms. The following
definitions apply for purposes of this
section:
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(1) Magnetic media. The term magnetic
media means any magnetic media per-
mitted under applicable regulations,
revenue procedures, or publications.
These generally include magnetic tape,
tape cartridge, and diskette, as well as
other media, such as electronic filing,
specifically permitted under the appli-
cable regulations, procedures, publica-
tions, forms, or instructions. (See
§601.601(d)(2) of this chapter).

(2) Corporation. The term corporation
means a corporation as defined in sec-
tion 7701(a)(3).

(3) Electing small business corporation
return. The term electing small business
corporation return means a Form 11208,
“U.S. Income Tax Return for an S Cor-
poration,” along with all other related
forms, schedules, and statements that
are required to be attached to the
Form 1120S, and all members of the
Form 1120S series of returns, including
amended and superseding returns.

(4) Electing small business corporation.
The term electing small business corpora-
tion means an S corporation as defined
in section 1361(a)(1).

(5) Determination of 250 returns. For
purposes of this section, a corporation
is required to file at least 250 returns
if, during the calendar year ending
with or within the taxable year of the
corporation, the corporation is re-
quired to file at least 250 returns of any
type, including information returns
(for example, Forms W-2, Forms 1099),
income tax returns, employment tax
returns, and excise tax returns. In the
case of a short year return, a corpora-
tion is required to file at least 250 re-
turns if, during the calendar year
which includes the short taxable year
of the corporation, the corporation is
required to file at least 250 returns of
any type, including information re-
turns (for example, Forms W-2, Forms
1099), income tax returns, employment
tax returns, and excise tax returns.

(e) Example. The following example
illustrates the provisions of paragraph
(d)(5) of this section. In the example,
the corporation is a calendar year tax-
payer:

Example. In 2007, Corporation S, an electing
small business corporation with assets in ex-
cess of $10 million, is required to file one
Form 11208, “U.S. Corporation Income Tax
Return,” 100 Forms W-2, ‘“Wage and Tax
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Statement,” 146 Forms 1099-DIV, ‘“‘Dividends
and Distributions,” one Form 940, ‘“‘Employ-
er’s Annual Federal Unemployment (FUTA)
Tax Return,” and four Forms 941, ‘“‘Employ-
er’s Quarterly Federal Tax Return.” Because
S is required to file 252 returns during the
calendar year, S is required to file its 2007
Form 1120S electronically.

(f) Effective/applicabdility dates. This
section applies to returns of electing
small business corporations that report
total assets at the end of the corpora-
tion’s taxable year that equal or exceed
$10 million on Schedule L of Form
1120S for taxable years ending on or
after December 31, 2006, except for the
application of the short year rules in
paragraph (d)(5) of this section, which
is applicable for taxable years ending
on or after November 13, 2007.

[T.D. 9363, 72 FR 63812, Nov. 13, 2007]

§301.6038-1 Information returns re-
quired of U.S. persons with respect
to certain foreign corporations.

For provisions relating to informa-
tion returns required of U.S. persons
with respect to certain foreign corpora-
tions, see §§1.6038-1 and 1.6038-2 of this
chapter (Income Tax Regulations).

§301.6039-1 Information returns and
statements required in connection
with certain options.

For provisions relating to informa-
tion returns and statements required
in connection with certain options, see
§§1.6039-1 and 1.6039-2 of this chapter
(Income Tax Regulations).

[T.D. 7275, 38 FR 11346, May 7, 1973]

Information Concerning Transactions
With Other Persons

§301.6041-1 Returns of information re-
garding certain payments.

For provisions relating to the re-
quirement of returns of information re-
garding certain payments, see §§1.6041-
1 to 1.6041-6, inclusive, of this chapter
(Income Tax Regulations).

§301.6042-1 Returns of information re-
garding payments of dividends and
corporate earnings and profits.

For provisions relating to the re-
quirement of returns of information re-
garding payments of dividends and cor-
porate earnings and profits, see
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§§1.6042-1 to 1.6042-4, inclusive, of this
chapter (Income Tax Regulations).

§301.6043-1 Returns regarding lig-
uidation, dissolution, termination,
or contraction.

For provisions relating to the re-
quirement of returns of information re-
garding liquidations, dissolutions, ter-
minations, or contracts, see §§1.6043-1,
1.6043-2, and 1.6043-3 of this chapter (In-
come Tax Regulations).

[T.D. 7563, 43 FR 40222, Sept. 11, 1978]

§301.6044-1 Returns of information re-
garding payments of patronage
dividends.

For provisions relating to the re-
quirement of returns of information re-
garding payments of patronage divi-
dends, see §§1.6044-1 to 1.6044-5, inclu-
sive, of this chapter (Income Tax Regu-
lations).

§301.6046-1 Returns as to organiza-
tion or reorganization of foreign
corporations and as to acquisitions
of their stock.

For provisions relating to require-
ment of returns as to organization or
reorganization of foreign corporations
and as to acquisitions of their stock,
see §§1.6046-1 to 1.6046-3, inclusive, of
this chapter. (Income Tax Regula-
tions.)

§301.6047-1 Information relating to
certain trusts and annuity and
bond purchase plans.

For provisions relating to the re-
quirement of returns of information re-
garding certain trusts and annuity and
bond purchase plans, see §1.6047-1 of
this chapter (Income Tax Regulations).

§301.6048-1 Returns as to creation of
or transfers to certain foreign
trusts.

For provisions relating to the re-
quirement of returns as to creation of
or transfers to certain foreign trusts,
see §16.3-1 of this chapter (Temporary
Regulations under the Revenue Act of
1962).
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§301.6049-1 Returns
ments of interest.

regarding pay-

For provisions relating to the re-
quirement of returns regarding pay-
ments of interest, see §§1.6049-1 to
1.6049-3, inclusive, of this chapter (In-
come Tax Regulations).

§301.6050A-1 Information returns re-
garding services performed by cer-
tain crewmen on fishing boats.

For provisions relating to the re-
quirement of returns of information re-
garding services performed by certain
crewmen on fishing boats, see §1.6050A-
1 of this chapter (Income Tax Regula-
tions) and §301.6652-1 of this chapter
(Regulations on Procedure and Admin-
istration).

[T.D. 7716, 45 FR 57124, Aug. 27, 1980]

§301.6050M-1 Information returns re-
lating to persons receiving con-
tracts from certain Federal execu-
tive agencies.

For provisions relating to the re-
quirements of returns of information
relating to persons receiving contracts
from certain Federal executive agen-
cies, see §1.6050M-1 of this chapter (In-
come Tax Regulations).

[T.D. 8275, 54 FR 50372, Dec. 6, 1989]

Information Regarding Wages Paid
Employees

§301.6051-1 Receipts for employees.

For provisions relating to statements
for employees regarding remuneration
paid during calendar year, see §31.6051—
1 of this chapter (Employment Tax
Regulations).

§301.6052-1 Information returns and
statements regarding payment of
wages in the form of group-term life
insurance.

For provisions relating to informa-
tion returns and statements required
in connection with the payment of
wages in the form of group-term life in-
surance, see §§1.6052-1 and 1.6052-2 of
this chapter (income tax regulations).

[T.D. 7275, 38 FR 11346, May 7, 1973]
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§301.6057-1 Employee retirement ben-
efit plans; identification of partici-
pant with deferred vested retire-
ment benefit.

(a) Annual registration statement—(1)
In general. Under section 6057(a), the
plan administrator (within the mean-
ing of section 414(g)) of an employee re-
tirement benefit plan must file with
the Internal Revenue Service informa-
tion relating to each plan participant
who separates from service covered by
the plan and is entitled to a deferred
vested retirement benefit under the
plan, but is not paid this retirement
benefit. Plans subject to this filing re-
quirement are described in subpara-
graph (3) of this paragraph. Subpara-
graph (4) describes how the information
is to be filed with the Internal Revenue
Service. In the case of a plan to which
only one employer contributes, the
time for filing the information with re-
spect to each separated participant is
described in subparagraph (5). In the
case of a plan to which more than one
employer contributes the time for fil-
ing the information with respect to a
participant is described in paragraph
(b)(2) of this section. Paragraph (b) of
this section also provides other rules
applicable only to plans to which more
than one employer contributes.

(2) Deferred vested retirement benefit.
For purposes of this section, a plan
participant’s deferred retirement ben-
efit is considered a vested benefit if it
is vested under the terms of the plan at
the close of the plan year described in
paragraph (a)(5) or (b)(4) of this section
(whichever is applicable) for which in-
formation relating to any deferred
vested retirement benefit of the partic-
ipant must be filed. A participant’s de-
ferred retirement benefit need not be a
nonforfeitable benefit within the mean-
ing of section 411(a) for the filing re-
quirements described in this section to
apply. Accordingly, information relat-
ing to a participant’s deferred vested
retirement benefit must be filed as re-
quired by this section notwithstanding
that the benefit is subject to forfeiture
by reason of an event or condition oc-
curring subsequent to the close of the
plan year described in paragraph (a)(b)
or (b)(4) of this section (whichever is
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applicable) for which information re-
lating to any deferred vested retire-
ment benefit of the participant must be
filed.

(3) Plans subject to filing requirement.
The term ‘‘employee retirement ben-
efit plan” means a plan to which the
vesting standards of section 203 of part
2 of subtitle B of title I of the Em-
ployee Retirement Income Security
Act of 1974 (88 Stat. 854) apply for any
day in the plan year. (For purposes of
this section, ‘‘plan year’” means the
plan year as determined for purposes of
the annual return required by section
6058(a)). Accordingly, a plan need not
be a qualified plan within the meaning
of section 401(a) to be subject to these
filing requirements. A plan to which
more than one employer contributes
must file the report of deferred vested
retirement benefits described in this
section, but see paragraph (b) of this
section for special rules applicable to
such a plan. The filing requirements
described in this section and §301.6057—
2 (relating to notification of change in
plan status) do not apply to a govern-
mental or church plan described in sec-
tion 414 (d) or (e).

(4) Filing requirements. Information
relating to the deferred vested retire-
ment benefit of a plan participant must
be filed on schedule SSA as an attach-
ment to the Annual Return/Report of
Employee Benefit Plan (form 5500 se-
ries). Schedule SSA shall be filed on
behalf of an employee retirement ben-
efit plan for each plan year for which
information relating to the deferred
vested retirement benefit of a plan par-
ticipant is filed under paragraph (a)(5)
or (b)(2) of this section. There shall be
filed on schedule SSA the name and so-
cial security number of the partici-
pant, a description of the nature, form,
and amount of the deferred vested re-
tirement benefit to which the partici-
pant is entitled, and such other infor-
mation as is required by section 6057(a)
or schedule SSA and the accompanying
instructions. The form of the benefit
reported on schedule SSA shall be the
normal form of benefit under the plan,
or, if the plan administrator (within
the meaning of section 414(g)) considers
it more appropriate, any other form of
benefit.
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(5) Time for reporting deferred vested re-
tirement benefit—@{1) In general. In the
case of a plan to which only one em-
ployer contributes, information relat-
ing to the deferred vested retirement
benefit of a plan participant must be
filed no later than on the schedule SSA
filed for the plan year following the
plan year within which the participant
separates from service covered by the
plan. Information relating to a sepa-
rated participant may, at the option of
the plan administrator, be reported
earlier (that is, on the schedule SSA
filed for the plan year in which the par-
ticipant separates from service covered
by the plan). For purposes of this para-
graph a participant is not considered to
separate from service covered by the
plan solely because the participant in-
curs a break in service under the plan.
In addition, for purposes of this para-
graph, in the case of a plan which uses
the elapsed time method described in
Department of Labor regulations for
crediting service for benefit accrual
purposes, a participant is considered to
separate from service covered by the
plan on the date the participant severs
from service covered by the plan.

(ii) Exception. Notwithstanding sub-
division (i), no information relating to
the deferred vested retirement benefit
of a separated participant is required
to be filed on schedule SSA if, before
the date such schedule SSA is required
to be filed (including any extension of
time for filing granted pursuant to sec-
tion 6081), the participant (A) is paid
some or all of the deferred vested re-
tirement benefit under the plan, (B) re-
turns to service covered by the plan, or
(C) forfeits all of the deferred vested re-
tirement benefit under the plan.

(b) Plans to which more than one em-
ployer contributes—(1) Application. Sec-
tion 6057 and this section apply to a
plan to which more than one employer
contributes with the modifications set
forth in this paragraph. For purposes of
section 6057 and this section, whether
or not more than one employer con-
tributes to a plan shall be determined
by the number of employers who are
required to contribute to the plan.
Thus, for example, this paragraph ap-
plies to plans maintained by more than
one employer which are collectively
bargained as described in section 413(a),
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multiple-employer plans described in
section 413(c) and the regulations
thereunder, multiemployer plans de-
scribed in section 414(f), and plans
adopted by more than one employer of
certain controlled and common control
groups described in section 414 (b) and
(c).

(2) Time for reporting deferred vested re-
tirement benefit—@{1) In general. In the
case of a plan to which more than one
employer contributes, information re-
lating to the deferred vested retire-
ment benefit of a plan participant must
be filed no later than on the schedule
SSA filed for the plan year within
which the participant completes the
second of two consecutive one-year
breaks in service (as defined in the
plan for vesting percentage purposes)
in service computation periods (as de-
fined in the plan for vesting percentage
purposes) which begin after December
31, 1974. At the option of the plan ad-
ministrator, information relating to a
participant’s deferred vested retire-
ment benefit may be filed earlier (that
is, on the schedule SSA filed for the
plan year in which the participant in-
curs the first one-year break in service
or, in the case of a separated partici-
pant, on the schedule SSA filed for the
plan year in which the participant sep-
arates from service).

(ii) Special rules—For purposes of this
subparagraph (1)—

(A) For the definition of the term ‘‘1-
year break in service’” in the case of a
plan which uses the elapsed time meth-
od described in Department of Labor
Regulations for crediting service for
vesting percentage purposes, see
§1.411(a)-6(c)(2).

(B) In the case of a plan which does
not define the term ‘‘l-year break in
service’’ for vesting percentage pur-
poses, a Dplan participant shall be
deemed to incur a 1-year break in serv-
ice under the plan in any plan year
within which the participant does not
complete more than 500 hours of serv-
ice covered by the plan.

(iii) Transitional rule. Notwith-
standing subdivision (i), if the second
consecutive 1-year break in service de-
scribed in subdivision (i) is incurred in
a plan year beginning before January 1,
1978, information relating to the par-
ticipant’s deferred vested retirement
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benefit is not required to be filed ear-
lier than on the schedule SSA filed for
the first plan year beginning after De-
cember 31, 1977.

(iv) Ezxception. Notwithstanding sub-
division (i) or (iii) of this subpara-
graph, no information relating to a
participant’s deferred vested retire-
ment benefit is required to be filed on
schedule SSA if, before the date such
schedule SSA is required to be filed (in-
cluding any extension of time for filing
granted pursuant to section 6081), the
participant (A) is paid some or all of
the deferred vested retirement benefit
under the plan, (B) accrues additional
retirement benefits under the plan, or
(C) forfeits all of the deferred vested re-
tirement benefit under the plan.

(3) Information relating to deferred vest-
ed retirement benefit—(i) Incomplete
records. Section 6057(a) and paragraph
(a)(4) of this section require the filing
on schedule SSA of a description of the
deferred vested retirement benefit to
which the participant is entitled. If the
plan administrator of a plan to which
more than one employer contributes
maintains records of a participant’s
service covered by the plan which are
incomplete as of the close of the plan
year with respect to which the plan ad-
ministrator files information relating
to the participant on schedule SSA, the
plan administrator may elect to file
the information required by schedule
SSA based only upon these incomplete
records. The plan administrator is not
required, for purposes of completing
schedule SSA, to compile from sources
other than such records a complete
record of a participant’s years of serv-
ice covered by the plan. Similarly, if
retirement benefits under the plan are
determined by taking into account a
participant’s service with an employer
which is not service covered by the
plan, but the plan administrator main-
tains records only with respect to peri-
ods of service covered by the plan, the
plan administrator may complete
schedule SSA taking into account only
the participant’s period of service cov-
ered by the plan.

(ii) Inability to determine correct
amount of participant’s deferred wvested
retirement benefit. If the amount of a
participant’s deferred vested retire-
ment benefit which is filed on schedule
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SSA is computed on the basis of plan
records maintained by the plan admin-
istrator which—

(A) Are incomplete with respect to
the participant’s service covered by the
plan (as described in subdivision (i)), or

(B) Fail to account for the partici-
pant’s service not covered by the plan
which is relevant to a determination of
the participant’s deferred vested retire-
ment benefit under the plan (as de-
scribed in subdivision (i)),
then the plan administrator must indi-
cate on schedule SSA that the amount
of the deferred vested retirement ben-
efit shown therein may be other than
that to which the participant is actu-
ally entitled because the amount is
based upon incomplete records.

(iii) Inability to determine whether par-
ticipant vested in deferred retirement ben-
efit. Where, as described in subdivision
(i), information to be reported on
schedule SSA is to be based upon
records which are incomplete with re-
spect to a participant’s service covered
by the plan or which fail to take into
account relevant service not covered
by the plan, the plan administrator
may be unable to determine whether or
not the participant is vested in any de-
ferred retirement benefit. If, in view of
information provided either by the in-
complete records or the plan partici-
pant, there is a significant likelihood
that the plan participant is vested in a
deferred retirement benefit under the
plan, information relating to the par-
ticipant must be filed on schedule SSA
with the notation that the participant
may be entitled to a deferred vested re-
tirement benefit under the plan, but in-
formation relating to the amount of
the benefit may be omitted. This sub-
division (iii) does not apply in a case in
which it can be determined from plan
records maintained by the plan admin-
istrator that the participant is vested
in a deferred retirement benefit. Sub-
division (ii), however, may apply in
such a case.

(c) Voluntary filing—(@1) In general.
The plan administrator of an employee
retirement benefit plan described in
paragraph (a)(3) of this section, or any
other employee retirement benefit plan
(including a governmental or church
plan), may at its option, file on sched-
ule SSA information relating to the de-
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ferred vested retirement benefit of any
plan participant who separates at any
time from service covered by the plan,
including plan participants who sepa-
rate from service in plan years begin-
ning before 1976.

(2) Deleting previously filed informa-
tion. If, after information relating to
the deferred vested retirement benefit
of a plan participant is filed on sched-
ule SSA, the plan participant—

(i) Is paid some or all of the deferred
vested retirement benefit under the
plan, or

(ii) Forfeits all of the deferred vested
retirement benefit under the plan, the
plan administrator may, at its option,
file on schedule SSA (or such other
form as may be provided for this pur-
pose) the name and social security
number of the participant with the no-
tation that information previously
filed relating to the participant’s de-
ferred vested retirement benefit should
be deleted.

(d) Filing incident to cessation of pay-
ment of benefits—(1) In general. As de-
scribed in this section, no information
relating to the deferred vested retire-
ment benefit of a plan participant is re-
quired to be filed on schedule SSA if
before the date such schedule SSA is
required to be filed, some of the de-
ferred vested retirement benefit is paid
to the participant, and information re-
lating to a participant’s deferred vest-
ed retirement benefit which was pre-
viously filed on schedule SSA may be
deleted if the participant is paid some
of the deferred vested retirement ben-
efit. If payment of the deferred vested
retirement benefit ceases before all of
the benefit to which the participant is
entitled is paid to the participant, in-
formation relating to the deferred vest-
ed retirement benefit to which the par-
ticipant remains entitled shall be filed
on the schedule SSA filed for the plan
year following the last plan year with-
in which a portion of the benefit is paid
to the participant.

(2) Exception. Notwithstanding sub-
paragraph (1) of this paragraph, no in-
formation relating to the deferred vest-
ed retirement benefit to which the par-
ticipant remains entitled is required to
be filed on schedule SSA if, before the
date such schedule SSA is required to
be filed (including any extension of
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time for filing granted pursuant to sec-
tion 6081), the participant (i) returns to
service covered by the plan, (ii) accrues
additional retirement benefits under
the plan, or (iii) forfeits the benefit
under the plan.

(e) Individual statement to participant.
The plan administrator of an employee
retirement benefit plan defined in
paragraph (a)(3) of this section must
provide each participant with respect
to whom information is required to be
filed on schedule SSA a statement de-
scribing the deferred vested retirement
benefit to which the participant is en-
titled. The description provided the
participant must include the informa-
tion filed with respect to the partici-
pant on schedule SSA. The statement
is to be delivered to the participant or
forwarded to the participant’s last
known address no later than the date
on which any schedule SSA reporting
information with respect to the partic-
ipant is required to be filed (including
any extension of time for filing granted
pursuant to section 6081).

(f) Penalties. For amounts imposed in
the case of failure to file the report of
deferred vested retirement benefits re-
quired by section 6057(a) and paragraph
(a) or (b) of this section, see section
6652(e)(1). For the penalty relating to a
failure to provide the participant the
individual statement of deferred vested
retirement benefit required by section
6057(e) and paragraph (e) of this sec-
tion, see section 6690.

(g) Effective dates—(1) Plans to which
only one employer contributes. In the
case of a plan to which only one em-
ployer contributes, this section is ef-
fective for plan years beginning after
December 31, 1975, and with respect to
a participant who separates from serv-
ice covered by the plan in plan years
beginning after that date.

(2) Plans to which more than one em-
ployer contributes. In the case of a plan
to which more than one employer con-
tributes, this section is effective for
plan years beginning after December
31, 1977, and with respect to a partici-
pant who completes two consecutive 1-
year breaks in service under the plan
in service computation periods begin-
ning after December 31, 1974.

[T.D. 7561, 43 FR 38004, Aug. 25, 1978]
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§301.6057-2 Employee retirement ben-
efit plans; notification of change in
plan status.

(a) Change in plan status. The plan ad-
ministrator (within the meaning of sec-
tion 414(g)) of an employee retirement
benefit plan defined in §301.6057-1(a)(3)
(including a plan to which more than
one employer contributes, as described
in §301.6057-1(b)(1)) must notify the In-
ternal Revenue Service of the following
changes in plan status—

(1) A change in the name of the plan.

(2) A change in the name or address
of the plan administrator,

(3) The termination of the plan, or

(4) The merger or consolidation of
the plan with another plan or the divi-
sion of the plan into two or more plans.

(b) Notification. A notification of a
change in status described in para-
graph (a) of this section, must be filed
on the Annual Return/Report of Em-
ployee Benefit Plan (form 5500 series)
for the plan year in which the change
in status occurred. The notification
must be filed at the time and place and
in the manner prescribed in the form
and any accompanying instructions.

(¢c) Penalty. For amounts imposed in
the case of failure to file a notification
of a change in plan status required by
section 6057(b) and this section, see sec-
tion 6652(e)(2).

(d) Effective date. This section is ef-
fective for changes in plan status oc-
curring within plan years beginning
after December 31, 1975.

[T.D. 7561, 43 FR 38006, Aug. 25, 1978]

§301.6058-1 Information required in
connection with certain plans of de-
ferred compensation.

(a) Reporting of information—(1) An-
nual return. For each funded plan of de-
ferred compensation an annual return
must be filed with the Internal Rev-
enue Service. The annual return of the
plan is the appropriate Annual Return/
Report of Employee Benefit Plan
(Form 5500 series) as determined under
these forms. The annual period for the
annual return of the plan shall be ei-
ther the plan year or the taxable year
of the employer maintaining the plan
as determined under these forms. These
forms are hereinafter referred to as the
“forms prescribed by section 6058(a).”
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(2) Plans subject to requirements. For
purposes of this section, the term
“funded plan of deferred compensa-
tion”” means each pension, annuity,
stock bonus, profit-sharing, or other
funded plan of deferred compensation
described in part 1 of subchapter D of
chapter 1. Accordingly, the term in-
cludes qualified plans under sections
401(a), 403(a), and 405(a); individual re-
tirement accounts and annuities de-
scribed in sections 408(a) and 408(b);
and custodial accounts under section
403(b)(7). The term also includes: fund-
ed plans of deferred compensation
which are not qualified plans; funded
governmental plans and church plans,
whether or not qualified (See sections
414(d) and 414(e)); and plans maintained
outside the United States primarily for
nonresident aliens (as described in sub-
section (b)(4) of section 4 of subtitle A
of title I of the Employee Retirement
Income Security Act of 1974; (88 Stat.
840)). The term does not include annu-
ity contracts described in section
403(b)(1) or individual retirement ac-
counts (an individual participant or
surviving beneficiary in such account
must file under paragraph (d)(2) of this
section) and bonds described in sec-
tions 408(c) and 409.

(3) Required information. The informa-
tion required to be furnished on the
forms prescribed by section 6058(a)
shall include such information con-
cerning the qualification of the plan,
the financial condition of the trust,
fund, or custodial or fiduciary account
which is a part of the plan, and the op-
eration of the plan as shall be required
by the forms, applicable accompanying
schedules and related instructions ap-
plicable to the annual period.

(4) Time of filing. The forms pre-
scribed by section 6058(a) shall be filed
in the manner and at the time as re-
quired by the forms and related in-
structions applicable to the annual pe-
riod.

(b) Who must file—(1) In general. The
annual return required to be filed
under section 6058(a) and paragraph (a)
of this section for the annual period
shall be filed by either the employer
maintaining the plan or the plan ad-
ministrator (as defined in section
414(g)) of the plan for that annual pe-
riod. Whether the employer or plan ad-
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ministrator files shall be determined
under the forms prescribed by section
6058(a) and related instructions appli-
cable to the annual period. Nothing in
these forms shall preclude an employer
from filing the return on behalf of the
plan administrator, or the plan admin-
istrator from filing on behalf of the
employer.

(2) Definition of employer. For pur-
poses of subparagraph (1) of this para-
graph, the term ‘‘employer’ includes a
sole proprietor and a partnership.

(c) Other rules applicable to annual re-
turns—(1) Extensions of time for filing.
For rules relating to the extension of
time for filing, see section 6081 and the
regulations thereunder and the instruc-
tions on the forms prescribed by sec-
tion 6058(a).

(2) Amended filing. Any form pre-
scribed by this section may be filed as
an amendment to a form previously
filed under this section with respect to
the same annual period pursuant to the
instructions for such forms.

(3) Additional information. In addition
to the information otherwise required
to be furnished by this section, the dis-
trict director may require any further
information that is considered nec-
essary to determine allowable deduc-
tions under section 404, qualification
under section 401, or the financial con-
dition and operation of the plan.

(4) Records. Records substantiating
all data and information required by
this section to be filed must be kept at
all times available for inspection by in-
ternal revenue officers at the principal
office or place of business of the em-
ployer or plan administrator.

(5) Relief from filing. Notwithstanding
paragraph (a) of this section, the Com-
missioner may, in his discretion, re-
lieve an employer, or plan adminis-
trator, from reporting information on
the forms prescribed by section 6058(a).
This discretion includes the ability to
relieve an employer, or plan adminis-
trator, from filing the applicable form.

(d) Special rules for individual retire-
ment arrangements—(1) Application. This
paragraph, in lieu of paragraph (a) of
this section, applies to an individual
retirement account described in sec-
tion 408(a) and an individual retire-
ment annuity described in section
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408(b), including such accounts and an-
nuities for which a deduction is allow-
able under section 220 (spousal indi-
vidual retirement arrangements).

(2) General rule. For each taxable year
beginning after December 31, 1974,
every individual who during such tax-
able year—

(i) Establishes or maintains an indi-
vidual retirement account described in
section 408(a) (including an individual
who is a participant in an individual
retirement account described in sec-
tion 408(c)).

(ii) Purchases or maintains an indi-
vidual retirement annuity described in
section 408(b), or

(iii) Is a surviving beneficiary with
respect to an account or annuity re-
ferred to in this subparagraph which is
in existence during such taxable year,
shall file Form 5329 (or any other form
designated by the Commissioner for
this purpose), as an attachment to or
part of the Form 1040 filed by such in-
dividual for such taxable year, setting
forth in full the information required
by that form and the accompanying in-
structions.

(3) Special information returns. If an
individual described in subparagraph
(2) of this paragraph is not required to
file a Form 1040 for such taxable year,
such individual shall file a Form 5329
(or any other designated form) with the
Internal Revenue Service by the 15th
day of the 4th month following the
close of such individual’s taxable year
setting forth in full the information re-
quired by that form and the accom-
panying instructions.

(4) Relief from filing. The Commis-
sioner may, in his discretion, relieve an
individual from filing the form pre-
scribed by this paragraph.

() Retirement bonds. An individual
who purchases, holds, or maintains a
retirement bond described in section
409 may be required to file a return
under other provisions of the Code.

(e) Actuarial statement in case of merg-
ers, etc. For requirements with respect
to the filing of actuarial statements in
the case of a merger, consolidation, or
transfer of assets or liabilities, see sec-
tion 6058(b) and section 414(1) and the
regulations thereunder.

(f) Effective dates—(1) Section 6058 (a)
requirements. The rules with respect to

45

§301.6059-1

annual returns required under section
6058(a) (the rules in this section, other
than paragraph (e) thereof) are effec-
tive for plan years beginning after Sep-
tember 2, 1974.

(2) Section 6058(b) requirements. The re-
quirements of section 6058(b) relating
to mergers, etc., and paragraph (e) of
this section are effective on September
2, 1974, with respect to events described
in section 6058(b) occurring on or after
such date.

[T.D. 7551, 43 FR 29292, July 7, 1978]

§301.6059-1 Periodic report of actu-
ary.

(a) In general. The actuarial report
described in this section must be filed
on behalf on a defined benefit plan to
which the minimum funding standards
of section 412 apply. The actuarial re-
port must be filed by the plan adminis-
trator (within the meaning of section
414(g)) on Schedule B as an attachment
to the annual Return/Report of Em-
ployee Benefit Plan (Form 5500 series).
The instructions accompanying the
Form 5500 series prescribe the place
and date for filing Schedule B.

(b) Plan years for which report re-
quired. In the case of a plan in exist-
ence on January 1, 1974, Schedule B
must be filed for the first plan year be-
ginning after December 31, 1975, for
which the minimum funding standards
apply to the plan, and for each plan
year thereafter for which the Schedule
must be filed under the instructions ac-
companying the Schedule and the
Form 5500 series. In the case of a plan
not in existence on January 1, 1974,
Schedule B must be filed for the first
plan year beginning after September 2,
1974, for which the minimum funding
standards apply to the plan, and for
each plan year thereafter for which the
Schedule must be filed under the in-
structions accompanying the Schedule
and the Form 5500 series. For rules re-
lating to when a plan is considered to
be in existence, see §1.410(a)-2(c). For
purposes of this section, ‘‘plan year”
means the plan year as determined for
purposes of the minimum funding
standards.

(c) Contents of report. The actuarial
report of a plan filed on Schedule B
must contain—
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(1) The date of the actuarial valu-
ation applicable to the plan year for
which the report is filed (see section
412(c)(9) for rules relating to the fre-
quency with which an actuarial valu-
ation of the plan is required to be
made),

(2) A description of the funding meth-
od and actuarial assumptions used to
determine costs under the plan,

(3) A certification of the contribution
necessary to reduce the accumulated
funding deficiency (as defined in sec-
tion 412(a)) to zero,

(4) A statement by the enrolled actu-
ary signing the report that to the best
of the actuary’s knowledge the report
is complete and accurate,

(5) A statement by the enrolled actu-
ary signing the report that in the actu-
ary’s opinion the actuarial assump-
tions used are in the aggregate (i) rea-
sonably related to the experience of the
plan and to reasonable expectations,
and (ii) represent the actuary’s best es-
timate of anticipated experience under
the plan,

(6) Such other information as may be
necessary to fully and fairly disclose
the actuarial position of the plan, and

(7) Such other information as may be
required by Schedule B or the instruc-
tions accompanying the Schedule and
the Form 5500 series.

(d) Certification by enrolled actuary.

The actuarial report filed on Schedule
B must be signed by an enrolled actu-
ary (within the meaning of section
7701(a)(35)) or there may be attached to
the report a statement signed by the
actuary that contains the statements
described in paragraph (c) (4) and (5) of
this section.
An actuarial report filed for a plan
yvear ending after January 25, 1982, does
not satisfy the requirements of this
section if the actuary seeks to materi-
ally qualify such statements. For this
purpose, the following are not consid-
ered to materially qualify a statement
required by paragraph (c) (4) or (5) of
this section:

(1) A statement that the report is
based in part on information provided
to the actuary by another person, that
such information would customarily
not be verified by the actuary, and that
the actuary has no reason to doubt the
substantial accuracy of the informa-
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tion (taking into account the facts and
circumstances that are known or rea-
sonably should be known to the actu-
ary, including the contents of any
other actuarial report prepared by the
actuary for the plan),

(2) A statement that the report is
based in part on information provided
by another person, that the actuary be-
lieves such information is or may be
inaccurate or incomplete, but that the
inaccuracies or omissions are not ma-
terial, the inaccuracies or omissions
are not so numerous or flagrant as to
suggest that there may be material in-
accuracies, and that therefore the ac-
tuarial report is substantially accurate
and complete and fairly discloses the
actuarial position of the plan,

(3) A statement that the report re-
flects the requirement of a regulation
or ruling, and that any statement re-
garding the actuarial position of the
plan is made only in light of such re-
quirement,

(4) A statement that the report re-
flects an interpretation of a statute,
regulation or ruling, that the actuary
has no reason to doubt the validity of
that interpretation, and that any
statement regarding the actuarial posi-
tion of the plan is made only in light of
such interpretation,

(5) A statement that in the opinion of
the actuary the report fully reflects
the requirements of an applicable stat-
ute, but does not conform to the re-
quirements of a regulation or ruling
promulgated under the statute that the
actuary believes is contrary to the
statute, or

(6) A statement furnished to comply
with the requirements of paragraph
(c)(6) of this section.

A statement otherwise described in a
subparagraph of this paragraph (d)
shall not be considered to satisfy the
requirements of such subparagraph un-
less the statement identifies, with par-
ticularity, that matter to which the
statement relates and the facts and cir-
cumstances surrounding the state-
ment. In addition, a statement other-
wise described in subparagraph (5) of
this paragraph (d) shall not be consid-
ered to satisfy the requirements of that
subparagraph unless the statement in-
dicates whether an accumulated fund-
ing deficiency or a contribution that is
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not wholly deductible may result if the
actuary’s belief is determined to be in-
correct.

(e) Relief from filing. Notwithstanding
paragraph (a) of this section, the Com-
missioner may, in the Commissioner’s
discretion, relieve a plan administrator
from filing Schedule B or from report-
ing information required by Schedule B
or paragraph (c) of this section.

(f) Penalty. For the penalty imposed
in the case of a failure to file the actu-
arial report required by this section,
see section 6692 and §301.6692-1.

(Secs. 6059 and 7805 of the Internal Revenue
Code of 1954 (88 Stat. 947, 68A Stat. 917; 26
U.S.C. 6059, 7805))

[T.D. 7798, 46 FR 57483, Nov. 24, 1981; 46 FR
60435, Dec. 10, 1981]

SIGNING AND VERIFYING OF RETURNS AND
OTHER DOCUMENTS

§301.6061-1 Signing of returns and
other documents.

(a) In general. For provisions con-
cerning the signing of returns and
other documents, see the regulations
relating to the particular tax.

(b) Method of signing. The Secretary
may prescribe in forms, instructions,
or other appropriate guidance the
method of signing any return, state-
ment, or other document required to be
made under any provision of the inter-
nal revenue laws or regulations.

(c) Effective dates. The rule in para-
graph (a) is effective December 12, 1996.
The rule in paragraph (b) is effective on
July 21, 1995.

[T.D. 8689, 61 FR 65320, Dec. 12, 1996]

§301.6062-1 Signing of corporation re-
turns.

For provisions relating to the signing
of corporation income tax returns, see
§1.6062-1 of this chapter (Income Tax
Regulations).

§301.6063-1 Signing of partnership re-
turns.

For provisions relating to the signing
of returns of partnership income, see
§1.6063-1 of this chapter (Income Tax
Regulations).
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§301.6064-1 Signature presumed au-
thentic.

An individual’s name signed to a re-
turn, statement, or other document
shall be prima facie evidence for all
purposes that the return, statement, or
other document was actually signed by
him.

§301.6065-1 Verification of returns.

For provisions concerning the
verification of returns and other docu-
ments, see the regulations relating to
the particular tax.

TIME FOR FILING RETURNS AND OTHER
DOCUMENTS

§301.6071-1 Time for filing returns
and other documents.

For provisions concerning the time
for filing returns and other documents,
see the regulations relating to the par-
ticular tax.

§301.6072-1 Time for filing income tax
returns.

For provisions relating to time for
filing income tax returns, see §§1.6072—
1 to 1.6072-4, inclusive, of this chapter
(Income Tax Regulations).

§301.6073-1 Time for filing declara-
tions of estimated income tax by in-
dividuals.

For provisions relating to time for
filing declarations of estimated income
tax by individuals, see §§1.6073-1 to
1.6073-4, inclusive, of this chapter (In-
come Tax Regulations).

§301.6074-1 Time for filing declara-
tions of estimated income tax by
corporations.

For provisions relating to time for
filing declarations of estimated income
tax by corporations, see §§1.6074-1 to
1.6074-3, inclusive, of this chapter (In-
come Tax Regulations).

§301.6075-1 Time for filing estate and
gift tax returns.

For provisions relating to time for
filing estate tax returns and gift tax
returns, see §20.6075-1 of this chapter
(Estate Tax Regulations) and §25.6075-1
of this chapter (Gift Tax Regulations),
respectively.
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EXTENSION OF TIME FOR FILING RETURNS

§301.6081-1 Extension of time for fil-
ing returns.

For provisions concerning extensions
of time for filing returns or other docu-
ments, see the regulations relating to
the particular tax.

§301.6081-2 Automatic extension of
time for filing an information re-
turn with respect to certain foreign
trusts.

(a) In general. A trust required to file
a return on Form 3520-A, ‘‘Annual In-
formation Return of Foreign Trust
with a U.S. Owner,” will be allowed an
automatic 6-month extension of time
to file the return after the date pre-
scribed for filing the return if the trust
files an application under this section
in accordance with paragraph (b) of
this section.

(b) Requirements. To satisfy this para-
graph (b), a trust must—

(1) Submit a complete application on
Form 7004, ‘‘Application for Automatic
Extension of Time to File Certain Busi-
ness Income Tax, Information, and
Other Returns,” or in any other man-
ner prescribed by the Commissioner;
and

(2) File the application on or before
the date prescribed for filing the return
with the Internal Revenue Service of-
fice designated in the application’s in-
structions.

(c) Termination of automatic extension.
The Commissioner may terminate an
automatic extension at any time by
mailing to the trust a notice of termi-
nation at least 10 days prior to the ter-
mination date designated in such no-
tice. The Commissioner must mail the
notice of termination to the address
shown on the Form 7004 or to the
trust’s last known address. For further
guidance regarding the definition of
last known address, see §301.6212-2 of
this chapter.

(d) Penalties. See section 6677 for fail-
ure to file information returns with re-
spect to certain foreign trusts.

(e) Effective/applicability dates. This
section is applicable for applications
for an automatic extension of time to
file an information return with respect
to certain foreign trusts listed in para-
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graph (a) of this section filed after July
1, 2008.

[T.D. 9407, 73 FR 37371, July 1, 2008]

PLACE FOR FILING RETURNS OR OTHER
DOCUMENTS

§301.6091-1 Place for filing returns
and other documents.

(a) General rule. For provisions con-
cerning the place for filing returns, in-
cluding hand-carried returns, see the
regulations relating to the particular
tax. Except as provided in paragraph
(b) of this section, for provisions con-
cerning the place for filing documents
other than returns, see the regulations
relating to the particular tax.

(b) Exception for hand-carried docu-
ments other than returns. Notwith-
standing any other provisions of this
chapter—

(1) Persons other than corporations. If a
document, other than a return, of a
person (other than a corporation) is
hand carried, and if the document is
otherwise required to be filed with a
service center, such document may be
filed with any person assigned the re-
sponsibility to receive hand-carried re-
turns in the local Internal Revenue
Service office that serves the legal res-
idence or principal place of business of
such person, or, in the case of an es-
tate, the local Internal Revenue Serv-
ice office serving the domicile of the
decedent at the time of his death. A
document may also be filed by hand
carrying such document to the appro-
priate service center, or, in the case of
a document required to be filed with an
office of the Alcohol and Tobacco Tax
and Trade Bureau, by hand carrying as
specified in regulations of the Alcohol
and Tobacco Tax and Trade Bureau,
see, 27 CFR chapter I, subchapter F.

(2) Corporations. If a document, other
than a return, of a corporation is hand
carried, and if the document is other-
wise required to be filed with a service
center, such document may be filed
with any person assigned the responsi-
bility to receive hand-carried returns
in the local Internal Revenue Service
office that serves the principal place of
business or principal office or agency
of the corporation. A document may
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also be filed by hand carrying such doc-
ument to the appropriate service cen-
ter, or, in the case of a document re-
quired to be filed with an office of the
Alcohol and Tobacco Tax and Trade
Bureau, by hand carrying as specified
in regulations of the Alcohol and To-
bacco Tax and Trade Bureau, see, 27
CFR chapter I, subchapter F.

(¢) Definition of hand carried. For pur-
poses of this section and section
6091(b)(4) and the regulations issued
thereunder, a return or document will
be considered to be hand carried if it is
brought to the any person assigned the
responsibility to receive hand-carried
returns in the local Internal Revenue
Service office by the person required to
file the return or other document, or
by his agent. Examples of persons who
will be considered to be agents, for pur-
poses of the preceding sentence, are:
Members of the taxpayer’s family, an
employee of the taxpayer, the tax-
payer’s attorney, accountant, or tax
advisor, and messengers employed by
the taxpayer. A return or document
will not be considered to be hand car-
ried if it is sent to the Internal Rev-
enue Service through the U.S. Mail.

[T.D. 6950, 33 FR 5359, Apr. 4, 1968, as amend-
ed by T.D. 7008, 34 FR 3673, Mar. 1, 1969; T.D.
7012, 34 FR 7697, May 15, 1969; T.D. 7188, 37 FR
12794, June 29, 1972; T.D. 7238, 37 FR 28739,
Dec. 29, 1972; T.D. ATF-33, 41 FR 44038, Oct.
6, 1976; T.D. 7495, 42 FR 33727, July 1, 1977,
T.D. 9156, 69 FR 55747, Sept. 16, 2004]

§301.6096-1 Designation by individ-
uals for taxable years beginning
after December 31, 1972.

(a) In general. Every individual (other
than a nonresident alien) whose income
tax liability, as defined in paragraph
(b) of this section, is one dollar or more
may, at his option, designate that one
dollar shall be paid over to the Presi-
dential Election Campaign Fund, in ac-
cordance with the provisions of section
9006. In the case of a joint return of a
husband and wife, each spouse may des-
ignate that one dollar be paid to the
fund as provided in this paragraph only
if the joint income tax liability of the
husband and wife is two dollars or
more.

(b) Income tax liability. For purposes
of paragraph (a) of this section, the in-
come tax liability of an individual for
any taxable year is the amount of the
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tax imposed by chapter 1 on such indi-
vidual for the taxable year (as shown
on his or her return) reduced by the
sum of the credits (as shown on his or
her return) allowable under sections 33,
37, 38, 40, 41, 42, 44, and 44A.

(c) Manner and time of designation. (1)
A designation under paragraph (a) of
this section may be made with respect
to any taxable year at the time of the
filing of the return of the tax imposed
by chapter 1 for such taxable year, and
shall be made either on the first page
of the return or on the page bearing
the taxpayer’s signature, in accordance
with the instructions applicable there-
to.

(2) With respect to any taxable year
beginning after December 31, 1972 for
which no designation was made under
paragraph (c)(1) of this section, a des-
ignation may be made on the form fur-
nished by the Internal Revenue Service
for such purpose, filed within 20 and
one half months after the due date for
the original return for such taxable
year. In the case of a joint return
where neither spouse made a designa-
tion or where only one spouse made a
designation, a designation may be
made, as provided in this subpara-
graph, by the spouse or spouses who
had not previously made a designation.

(3) A designation once made, whether
by an original return or otherwise,
may not be revoked.

(d) Effective date. This section shall
apply to taxable years beginning after
December 31, 1972.

[T.D. 7304, 39 FR 4476, Feb. 4, 1974, as amend-
ed by T.D. 7643, 44 FR 50338, Aug. 28, 1979]

§301.6096-2 Designation by individ-
uals for taxable years ending on or
after December 31, 1972 and begin-
ning before January 1, 1973.

(a) In general. (1) For taxable years
ending on or after December 31, 1972
and beginning before January 1, 1973,
every individual (other than a non-resi-
dent alien) whose income tax liability,
as defined in paragraph (b) of this sec-
tion, is one dollar or more, may, at his
option, designate that one dollar shall
be paid over to the Presidential Elec-
tion Campaign Fund, referred to in
§301.6096-1 (a). Where in accordance
with prior law, such a designation was
made for the account of any candidate
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of any specified political party, or for a
general account for all candidates for
election to the offices of President and
Vice President of the United States,
such a designation shall be treated
solely as a designation to such fund.

(2) In the case of a joint return of a
husband and wife, each spouse may des-
ignate that one dollar be paid to the
fund as provided in paragraph (a)(1) of
this section only if the joint income
tax liability of the husband and wife is
two dollars or more.

(b) Income tax liability. For purposes
of paragraph (a) of this section, the in-
come tax liability of an individual for
any taxable year is the amount of the
tax imposed by chapter 1 on such indi-
vidual for such taxable year (as shown
on his return), reduced by the sum of
the credits (as shown on his return).

(c) Manner and time of designation. (1)
A designation under paragraph (a) of
this section may be made with respect
to any such taxable year at the time of
the filing of the return of the tax im-
posed by chapter 1 for such taxable
year. If such designation is made at the
time of filing the original return for
such year, it shall be made by the indi-
vidual on the form furnished by the In-
ternal Revenue Service for such pur-
pose in accordance with the instruc-
tions applicable thereto.

(2) With respect to any taxable year
ending on or after December 31, 1972
and beginning before January 1, 1973,
for which no designation was made
under paragraph (c¢)(1) of this section, a
designation may be made on the form
furnished by the Internal Revenue
Service for such purpose, filed within
20 and one half months after the due
date for the original return for such
taxable year. In the case of a joint re-
turn where neither spouse made a des-
ignation or where only one spouse
made a designation, a designation may
be made, as provided in this subpara-
graph, by the spouse or spouses who
had not previously made a designation.

(3) A designation once made, whether
by an original return or otherwise,
may not be revoked.

[T.D. 7304, 39 FR 4476, Feb. 4, 1974]
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MISCELLANEOUS PROVISIONS

§301.6101-1 Period covered by returns
or other documents.

For provisions concerning the period
covered by returns or other documents,
see the regulations relating to the par-
ticular tax.

§301.6102-1 Computations on returns
or other documents.

(a) Amounts shown on forms. To the
extent permitted by any internal rev-
enue form or instructions prescribed
for use with respect to any internal
revenue return, declaration, statement,
other document, or supporting sched-
ules, any amount required to be re-
ported on such form shall be entered at
the nearest whole dollar amount. The
extent to which, and the conditions
under which, such whole dollar
amounts shall be entered on any form
will be set forth in the instructions
issued with respect to such form. For
the purpose of the computation to the
nearest dollar, a fractional part of a
dollar shall be disregarded unless it
amounts to one-half dollar or more, in
which case the amount (determined
without regard to the fractional part of
a dollar) shall be increased by $1. The
following illustrates the application of
this paragraph:

To be re-
ported
as—

Exact amount

$18
19
19

(b) Election not to use whole dollar
amounts—(1) Method of election. Where
any internal revenue form, or the in-
structions issued with respect to such
form, provide that whole dollar
amounts shall be reported, any person
making a return, declaration, state-
ment, or other document on such form
may elect not to use whole dollar
amounts by reporting thereon all
amounts in full, including cents.

(2) Time of election. The election not
to use whole dollar amounts must be
made at the time of filing the return,
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declaration, statement, or other docu-
ment. Such election may not be re-
voked after the time prescribed for fil-
ing such return, declaration, state-
ment, or other document, including ex-
tensions of time granted for such fil-
ing. Such election may be made on any
return, declaration, statement, or
other document which is filed after the
time prescribed for filing (including ex-
tensions of time), and such an election
is irrevocable.

(8) Effect of election. The taxpayer’s
election shall be binding only on the
return, declaration, statement, or
other document filed for a taxable year
or period, and a new election may be
made on the return, declaration, state-
ment, or other document filed for a
subsequent taxable year or period. An
election by either a husband or a wife
not to report whole dollar amounts on
a separate income tax return shall be
binding on any subsequent joint return
filed under the provisions of section
6013(b).

(4) Fractional part of a cent. For treat-
ment of the fractional part of a cent in
the payment of taxes, see section 6313
and §301.6313-1.

(c) Inapplicabdility to computation of
amount. The provisions of paragraph (a)
of this section apply only to amounts
required to be reported on a return,
declaration, statement, or other docu-
ment. They do not apply to items
which must be taken into account in
making the computations necessary to
determine such amounts. For example,
each item of receipt must be taken into
account at its exact amount, including
cents, in computing the amount of
total receipts required to be reported
on an income tax return or supporting
schedule. It is the amount of total re-
ceipts, so computed, which is to be re-
ported at the nearest whole dollar on
the return or supporting schedule.

(d) Effect on accounting method. Sec-
tion 6102 and this section have no effect
on any authorized accounting method.
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§301.6103(a)-1 Disclosures after De-
cember 31, 1976, by officers and em-
ployees of Federal agencies of re-
turns and return information (in-
cluding taxpayer return informa-
tion) disclosed to such officers and
employees by the Internal Revenue
Service before January 1, 1977, for
a purpose not involving tax admin-
istration.

(a) General rule. Except as provided
by paragraph (b) of this section, a re-
turn or return information (including
taxpayer return information), as de-
fined in section 6103(b) (1), (2), and (3) of
the Internal Revenue Code, disclosed
by the Internal Revenue Service before
January 1, 1977, to an officer or em-
ployee of a Federal agency (as defined
in section 6103(b)(9)) for a purpose not
involving tax administration (as de-
fined in section 6103(b)(4)) pursuant to
the authority of section 6103 (or any
order of the President under section
6103 or rules and regulations there-
under prescribed by the Secretary or
his delegate and approved by the Presi-
dent) before amendment of such sec-
tion by section 1202 of the Tax Reform
Act of 1976 (Pub. L. 94-455, 90 Stat. 1667)
may be disclosed by, or on behalf of,
such officer, employee, or agency after
December 31, 1976, for any purpose au-
thorized by such section (or such order
or rules and regulations) before such
amendment.

(b) Exception. Notwithstanding the
provisions of paragraph (a) of this sec-
tion, a return or return information
(including taxpayer return informa-
tion) disclosed before January 1, 1977,
by the Service to an officer or em-
ployee of a Federal agency for a pur-
pose unrelated to tax administration as
described in paragraph (a) may, after
December 31, 1976, be disclosed by, or
on behalf of, such agency, officer, or
employee in an administrative or judi-
cial proceeding only if such proceeding
is one described in section 6103(i)(4) of
the Code and if the requirements of
section 6103(i)(4) have first been met.

(Secs. 6103 and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1667, 68A Stat. 917; 26
U.S.C. 6103 and 7805))

[T.D. 7723, 45 FR 65566, Oct. 3, 1980]
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§301.6103(a)-2 Disclosures after De-
cember 31, 1976, by attorneys of the
Department of Justice and officers
and employees of the Office of the
Chief Counsel for the Internal Rev-
enue Service of returns and return
information (including taxpayer re-
turn information) disclosed to such
attorneys, officers, and employees
by the Service before January 1,
1977, for a purpose involving tax
administration.

(a) General rule. Except as provided
by paragraph (b) of this section and
subject to the requirements of this
paragraph, a return or return informa-
tion (including taxpayer return infor-
mation), as defined in section 6103(b)
(1), (2), and (3), of the Internal Revenue
Code disclosed by the Internal Revenue
Service before January 1, 1977, to an at-
torney of the Department of Justice
(including a United States attorney) or
to an officer or employee of the Office
of the Chief Counsel for the Service for
a purpose involving tax administration
(as defined in section 6103(b)(4)) pursu-
ant to the authority of section 6103 (or
any order of the President under sec-
tion 6103 or rules and regulations
thereunder prescribed by the Secretary
or his delegate and approved by the
President) before amendment of such
section by section 1202 of the Tax Re-
form Act of 1976 (Pub. L. 94-455, 90 Stat.
1667) may be disclosed by, or on behalf
of, such attorney, officer, or employee
after December 31, 1976, for any purpose
authorized by such section (or such
order or rules and regulations) before
such amendment.

(b) Exception. Notwithstanding the
provisions of paragraph (a) of this sec-
tion, a return or return information
(including taxpayer return informa-
tion) disclosed before January 1, 1977,
by the Service to an attorney of the
Department of Justice or to an officer
or employee of the Office of the Chief
Counsel for the Service for a purpose
related to tax administration as de-
scribed in paragraph (a) may, after De-
cember 31, 1976, be disclosed by, or on
behalf of, such attorney, officer, or em-
ployee in an administrative or judicial
proceeding only if such proceeding is
one described in section 6103(h)(4) of
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the Code and if the requirements of
section 6103 (h)(4) have first been met.

(Secs. 6103 and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1667, 68A Stat. 917; 26
U.S.C. 6103 and 7805))

[T.D. 7723, 45 FR 65567, Oct. 3, 1980]

§301.6103(c)-1 Disclosure of returns
and return information to designee
of taxpayer.

(a) Overview. Subject to such require-
ments and conditions as the Secretary
may prescribe by regulation, section
6103(c) of the Internal Revenue Code
authorizes the Internal Revenue Serv-
ice to disclose a taxpayer’s return or
return information to such person or
persons as the taxpayer may designate
in a request for or consent to such dis-
closure, or to any other person at the
taxpayer’s request to the extent nec-
essary to comply with the taxpayer’s
request to such other person for infor-
mation or assistance. This regulation
contains the requirements that must
be met before, and the conditions under
which, the Internal Revenue Service
may make such disclosures. Paragraph
(b) of this section provides the require-
ments that are generally applicable to
designate a third party to receive the
taxpayer’s returns and return informa-
tion. Paragraph (c) of this section pro-
vides requirements under which the In-
ternal Revenue Service may disclose
information in connection with a tax-
payer’s written or nonwritten request
for a third party to provide informa-
tion or assistance with regard to a tax
matter, for example, a Congressional
inquiry. Paragraph (d) of this section
provides the parameters for disclosure
consents connected with electronic re-
turn filing programs and combined
Federal-State filing. Finally, para-
graph (e) of this section provides defi-
nitions and general rules related to re-
quests for or consents to disclosure.

(b) Disclosure of returns and return in-
formation to person or persons designated
in a written request or consent—(1) Gen-
eral requirements. Pursuant to section
6103(c) of the Internal Revenue Code,
the Internal Revenue Service (or an
agent or contractor of the Internal
Revenue Service) may disclose a tax-
payer’s return or return information
(in written or nonwritten form) to such
person or persons as the taxpayer may
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designate in a request for or consent to
such disclosure. A request for or con-
sent to disclosure under this paragraph
(b) must be in the form of a separate
written document pertaining solely to
the authorized disclosure. (For the
meaning of separate written document,
see paragraph (e)(1) of this section.)
The separate written document must
be signed (see paragraph (e)(2) of this
section) and dated by the taxpayer who
filed the return or to whom the return
information relates. At the time it is
signed and dated by the taxpayer, the
written document must also indicate—

(i) The taxpayer’s taxpayer identity
information described in section
6103(b)(6);

(ii) The identity of the person or per-
sons to whom the disclosure is to be
made;

(iii) The type of return (or specified
portion of the return) or return infor-
mation (and the particular data) that
is to be disclosed; and

(iv) The taxable year or years cov-
ered by the return or return informa-
tion.

(2) Requirement that request or consent
be received within sixty days of when
signed and dated. The disclosure of a re-
turn or return information authorized
by a written request for or written con-
sent to the disclosure shall not be
made unless the request or consent is
received by the Internal Revenue Serv-
ice (or an agent or contractor of the In-
ternal Revenue Service) within 60 days
following the date upon which the re-
quest or consent was signed and dated
by the taxpayer.

(c) Disclosure of returns and return in-
formation to designee of taxpayer to com-
ply with a taxpayer’s request for informa-
tion or assistance. If a taxpayer makes a
written or nonwritten request, directly
to another person or to the Internal
Revenue Service, that such other per-
son (for example, a member of Con-
gress, friend, or relative of the tax-
payer) provide information or assist-
ance relating to the taxpayer’s return
or to a transaction or other contact be-
tween the taxpayer and the Internal
Revenue Service, the Internal Revenue
Service (or an agent or contractor of
the Internal Revenue Service or a Fed-
eral government agency performing a
Federal tax administration function)
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may disclose returns or return infor-
mation (in written or nonwritten form)
to such other person under the cir-
cumstances set forth in paragraphs
(c)(1) through (3) of this section.

(1) Written request for information or
assistance. (i) The taxpayer’s request
for information or assistance may be in
the form of a letter or other written
document, which must be signed (see
paragraph (e)(2) of this section) and
dated by the taxpayer. The taxpayer
must also indicate in the written re-
quest—

(A) The taxpayer’s taxpayer identity
information described in section
6103(b)(6);

(B) The identity of the person or per-
sons to whom disclosure is to be made;
and

(C) Sufficient facts underlying the re-
quest for information or assistance to
enable the Internal Revenue Service to
determine the nature and extent of the
information or assistance requested
and the returns or return information
to be disclosed in order to comply with
the taxpayer’s request.

(ii) A person who receives a copy of a
taxpayer’s written request for informa-
tion or assistance but who is not the
addressee of the request, such as a
member of Congress who is provided
with a courtesy copy of a taxpayer’s
letter to another member of Congress
or to the Internal Revenue Service,
cannot receive returns or return infor-
mation under paragraph (c)(1) of this
section.

(2) Nonwritten request or consent. (i) A
request for information or assistance
may also be nonwritten. Disclosure of
returns and return information to a
designee pursuant to a taxpayer’s non-
written request will be made only after
the Internal Revenue Service has—

(A) Obtained from the taxpayer suffi-
cient facts underlying the request for
information or assistance to enable the
Internal Revenue Service to determine
the nature and extent of the informa-
tion or assistance requested and the re-
turn or return information to be dis-
closed in order to comply with the tax-
payer’s request;

(B) Confirmed the identity of the tax-
payer and the designee; and
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(C) Confirmed the date, the nature,
and the extent of the information or
assistance requested.

(ii) Examples of disclosures pursuant
to nonwritten requests for information
or assistance under this paragraph
(c)(2) include, but are not limited to,
disclosures to a friend, relative, or
other person whom the taxpayer brings
to an interview or meeting with Inter-
nal Revenue Service officials, and dis-
closures to a person whom the tax-
payer wishes to involve in a telephone
conversation with Internal Revenue
Service officials.

(iii) As long as the requirements of
this paragraph (c)(2) are met, the tax-
payer does not need to be present, ei-
ther in person or as part of a telephone
conversation, for disclosures of returns
and return information to be made to
the other person.

(3) Rules applicable to written and non-
written requests for information or assist-
ance. A return or return information
will be disclosed to the taxpayer’s des-
ignee as provided by this paragraph
only to the extent considered necessary
by the Internal Revenue Service to
comply with the taxpayer’s request or
consent. Such disclosures shall not be
made unless the request or consent is
received by the Internal Revenue Serv-
ice, its agent or contractor, or a Fed-
eral government agency performing a
Federal tax administration function in
connection with a request for advice or
assistance relating to such function.
This paragraph (c) does not apply to
disclosures to a taxpayer’s representa-
tive in connection with practice before
the Internal Revenue Service (as de-
fined in Treasury Department Circular
No. 230, 31 CFR part 10). For disclosures
in these cases, see section 6103(e)(6) and
§§601.501 through 601.508 of this chap-
ter.

(d) Acknowledgments of electronically
filed returns and other documents;, com-
bined filing programs with State tax agen-
cies. The requirements of paragraphs
(b) and (c) of this section do not apply
to this paragraph (d).

(1) Acknowledgment of, and notices re-
garding, electronically filed returns and
other documents. When a taxpayer files
returns or other documents or informa-
tion with the Internal Revenue Service
electronically, the taxpayer may con-
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sent to the disclosure of return infor-
mation to the transmitter or other
third party, such as the taxpayer’s fi-
nancial institution, necessary to ac-
knowledge that the electronic trans-
mission was received and either accept-
ed or rejected by the Internal Revenue
Service, the reason for any rejection,
and such other information as the In-
ternal Revenue Service determines is
necessary to the operation of the elec-
tronic filing program. The consent
must inform the taxpayer of the return
information that will be transmitted
and to whom disclosure will be made.

(2) Combined return filing programs
with State tax agencies. (i) A taxpayer’s
participation in a combined return fil-
ing program between the Internal Rev-
enue Service and a State agency, body,
or commission (State agency) de-
scribed in section 6103(d)(1) constitutes
a consent to the disclosure by the In-
ternal Revenue Service, to the State
agency, of taxpayer identity informa-
tion, signature, and items of common
data contained on the return. For pur-
poses of this paragraph, common data
means information reflected on the
Federal return required by State law to
be attached to or included on the State
return. Instructions accompanying the
forms or published procedures involved
in such program must indicate that by
participating in the program, the tax-
payer is consenting to the Internal
Revenue Service’s disclosure to the
State agency of the taxpayer identity
information, signature, and items of
common data, and that such informa-
tion will be treated by the State agen-
cy as if it had been directly filed with
the State agency. Such instructions or
procedures must also describe any
verification that takes place before the
taxpayer identity information, signa-
ture and common data is transmitted
by the Internal Revenue Service to the
State agency.

(i1) No disclosures may be made
under this paragraph (d)(2) unless there
are provisions of State law protecting
the confidentiality of such items of
common data.

(e) Definitions and rules applicable to
this section—(1) Separate written docu-
ment. (i) For the purposes of paragraph
(b) of this section, separate written doc-
ument means—
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(A) Text appearing on one or more
sheets of 8% -inch by 1ll-inch or larger
paper, each of which pertains solely to
the authorized disclosure, so long as
such sheet or sheets, taken together,
contain all the elements described in
paragraph (b)(1) of this section;

(B) Text appearing on one or more
computer screens, each of which per-
tains solely to the authorized disclo-
sure, so long as such screen or, taken
together, such screens—

(I) Contain all the elements described
in paragraph (b)(1) of this section,

(2) Can be signed (see paragraph (e)(2)
of this section) and dated by the tax-
payer, and

(3) Can be reproduced, if necessary; or

(C) A consent on the record in an ad-
ministrative or judicial proceeding, or
a transcript of such proceeding record-
ing such consent, containing the infor-
mation required under paragraph (b)(1)
of this section.

(ii) A provision included in a tax-
payer’s application for a loan or other
benefit authorizing the grantor of the
loan or other benefit to obtain any fi-
nancial information, including returns
or return information, from any source
as the grantor may request for pur-
poses of verifying information supplied
on the application, does not meet the
requirements of paragraph (b)(1) of this
section because the provision is not a
separate written document relating
solely to the disclosure of returns and
return information. In addition, the
provision does not contain the other
information specified in paragraph
(b)(1) of this section.

(2) Method of signing. A request for or
consent to disclosure may be signed by
any method of signing the Secretary
has prescribed pursuant to §301.6061-
1(b) in forms, instructions, or other ap-
propriate guidance.

(3) Permissible designees and public fo-
rums. Permissible designees under this
section include individuals; trusts; es-
tates; corporations; partnerships; Fed-
eral, State, local and foreign govern-
ment agencies or subunits of such
agencies; or the general public. When
disclosures are to be made in a public
forum, such as in a courtroom or con-
gressional hearing, the request for or
consent to disclosure must describe the
circumstances surrounding the public
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disclosure, e.g., congressional hearing,
judicial proceeding, media, and the
date or dates of the disclosure. When a
designee is an individual, this section
does not authorize disclosures to other
individuals associated with such indi-
vidual, such as employees of such indi-
vidual or members of such individual’s
staff.

(4) Authority to execute a request for or
consent to disclosure. Any person who
may obtain returns under section
6103(e)(1) through (5), except section
6103(e)(1)(D)(iii), may execute a request
for or consent to disclose a return or
return information to third parties.
For taxpayers that are legal entities,
such as corporations and municipal
bond issuers, any officer of the entity
with authority under applicable State
law to legally bind the entity may exe-
cute a request for or consent to disclo-
sure. A person described in section
6103(e)(6) (a taxpayer’s representative
or individual holding a power of attor-
ney) may not execute a request for or
consent to disclosure unless the des-
ignation of representation or power of
attorney specifically delegates such
authority. A designee pursuant to this
section does not have authority to exe-
cute a request for or consent to disclo-
sure permitting the Internal Revenue
Service to disclose returns or return
information to another person.

(5) No disclosure of return information
if impairment. A disclosure of return in-
formation shall not be made under this
section if the Internal Revenue Service
determines that the disclosure would
seriously impair Federal tax adminis-
tration (as defined in section 6103(b)(4)
of the Internal Revenue Code).

(f) Effective date. This section is ap-
plicable on April 29, 2003.

[68 FR 22598, Apr. 29, 2003]
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§301.6103(h)(2)-1 Disclosure of returns
and return information (including
taxpayer return information) to and
by officers and employees of the De-
partment of Justice for use in Fed-
eral grand jury proceeding, or in
preparation for proceeding or in-
vestigation, involving tax adminis-
tration.

(a) Disclosure of returns and return in-
formation (including taxpayer return in-
formation) to and by officers and employ-
ees of the Department of Justice. (1) Re-
turns and return information (includ-
ing taxpayer return information), as
defined in section 6103(b) (1), (2), and (3)
of the Internal Revenue Code, shall, to

the extent ©provided by section
6103(h)(2) (A), (B), and (C) and subject
to the requirements of section

6103(h)(3), be open to inspection by or
disclosure to officers and employees of
the Department of Justice (including
United States attorneys) personally
and directly engaged in, and for their
necessary use in, any Federal grand
jury proceeding, or preparation for any
proceeding (or for their necessary use
in an investigation which may result in
such a proceeding) before a Federal
grand jury or any Federal or State
court, in a matter involving tax admin-

istration (as defined 1in section
6103(b)(4)), including any such pro-
ceeding (or any such investigation)

also involving the enforcement of a re-
lated Federal criminal statute which
has been referred by the Secretary to
the Department of Justice.

(2) Returns and return information
(including taxpayer return informa-
tion) inspected by or disclosed to offi-
cers and employees of the Department
of Justice as provided in paragraph
(a)(1) of this section may also be used
by such officers and employees or dis-
closed by them to other officers and
employees (including United States at-
torneys and supervisory personnel,
such as Section Chiefs, Deputy Assist-
ant Attorneys General, Assistant At-
torneys General, the Deputy Attorney
General, and the Attorney General), of
the Department of Justice where nec-
essary—

(i) In connection with any Federal
grand jury proceeding, or preparation
for any proceeding (or with an inves-
tigation which may result in such a
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proceeding), described
(a)(1), or

(ii) In connection with any Federal
grand jury proceeding, or preparation
for any proceeding (or with an inves-
tigation which may result in such a
proceeding), described in paragraph
(a)(1) which also involves enforcement
of a specific Federal criminal statute
other than one described in paragraph
(a)(1) to which the United States is or
may be a party, provided such matter
involves or arises out of the particular
facts and circumstances giving rise to
the proceeding (or investigation) de-
scribed in paragraph (a)(1) and further
provided the tax portion of such pro-
ceeding (or investigation) has been
duly authorized by or on behalf of the
Assistant Attorney General for the Tax
Division of the Department of Justice,
pursuant to the request of the Sec-
retary, as a proceeding (or investiga-
tion) described in paragraph (a)(1). If,
in the course of a Federal grand jury
proceeding, or preparation for a pro-
ceeding (or the conduct of an investiga-
tion which may result in such a pro-
ceeding), described in subdivision (ii) of
this subparagraph, the tax administra-
tion portion thereof is terminated for
any reason, any further use or disclo-
sure of such returns or taxpayer return
information in such Federal grand jury
proceeding, or preparation or inves-
tigation, with respect to the remaining
portion may be made only pursuant to,
and upon the grant of, a court order as
provided by section 6103(i)(1)(A), pro-
vided, however, that the returns and
taxpayer return information may in
any event be used for purposes of ob-
taining the necessary court order.

(b) Disclosure of returns and return in-
formation (including taxpayer return in-
formation) by officers and employees of
the Department of Justice. (1) Returns
and return information (including tax-
payer return information), as defined
in section 6103(b) (1), (2), and (3) of the
Code, inspected by or disclosed to offi-
cers and employees of the Department
of Justice as provided by paragraph (a)
of this section may be disclosed by
such officers and employees to other
persons, including, but not limited to,
persons described in paragraph (b)(2),
but only to the extent necessary in
connection with a Federal grand jury

in paragraph
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proceeding, or the proper preparation
for a proceeding (or in connection with
an investigation which may result in
such a proceeding), described in para-
graph (a). Such disclosures may in-
clude, but are not limited to, disclo-
sures—

(i) To properly accomplish any pur-
pose or activity of the nature described
in section 6103(k)(6) and the regulations
thereunder which is essential to such
Federal grand jury proceeding, or to
such proper preparation (or to such in-
vestigation);

(ii) To properly interview, consult,
depose, or interrogate or otherwise ob-
tain relevant information from, the
taxpayer to whom such return or re-
turn information relates (or such tax-
payer’s legal representative) or from
any witness who may be called to give
evidence in the proceeding; or

(iii) To properly conduct negotia-

tions concerning, or obtain authoriza-
tion for, settlement or disposition of
the proceeding, in whole or in part, or
stipulations of fact in connection with
the proceeding.
Disclosure of a return or return infor-
mation to a person other than the tax-
payer to whom such return or return
information relates or such taxpayer’s
legal representative to properly accom-
plish any purpose or activity described
in this paragraph should be made, how-
ever, only if such purpose or activity
cannot otherwise properly be accom-
plished without making such disclo-
sure.

(2) Among those persons to whom re-
turns and return information may be
disclosed by officers and employees of
the Department of Justice as provided
by paragraph (a)(1) of this section are—

(i) Other officers and employees of
the Department of Justice, such as per-
sonnel of an office, board, division, or
bureau of such department (for exam-
ple, the Federal Bureau of Investiga-
tion or the Drug Enforcement Adminis-
tration), clerical personnel (for exam-
ple, secretaries, stenographers, docket
and file room clerks, and mail room
employees) and supervisory personnel
(such as supervisory personnel of the
Federal Bureau of Investigation or the
Drug Enforcement Administration);

(ii) Officers and employees of another
Federal agency (as defined in section
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6103(b)(9)) working under the direction
and control of any such officers and
employees of the Department of Jus-
tice; and

(iii) Court reporters.

(Secs. 6103 and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1667, 68A Stat. 917; 26
U.S.C. 6103 and 7805))

[T.D. 7723, 456 FR 65567, Oct. 3, 1980]

§301.6103(1)-1 Disclosure of returns
and return information (including
taxpayer return information) to and
by officers and employees of the De-
partment of Justice or another Fed-
eral agency for use in Federal
grand jury proceeding, or prepara-
tion for proceeding or investiga-
tion, involving enforcement of Fed-
eral criminal statute not involving
tax administration.

(a) Disclosure of returns and return in-
formation (including taxpayer return in-
formation) to officers and employees of
the Department of Justice or another Fed-
eral agency. Returns and return infor-
mation (including taxpayer return in-
formation), as defined in section
6103(b)(1), (2), and (3) of the Internal
Revenue Code, shall, to the extent pro-
vided by section 6103(i) (1), (2), and (3)
and subject to the requirements of sec-
tion 6103(i) (1) and (2), be open to in-
spection by or disclosure to officers
and employees of the Department of
Justice (including United States attor-
neys) or of another Federal agency (as
defined in section 6103(b)(9)) personally
and directly engaged in, and for their
necessary use in, any Federal grand
jury proceeding, or preparation for any
administration or judicial proceeding
(or their necessary use in an investiga-
tion which may result in such a pro-
ceeding), pertaining to enforcement of
a specifically designated Federal crimi-
nal statute not involving or related to
tax administration to which the United
States or such agency is or may be a
party.

(b) Disclosure of returns and return in-
formation (including taxpayer return in-
formation) by officers and employees of
the Department of Justice or another Fed-
eral agency. (1) Returns and return in-
formation (including taxpayer return
information), as defined in section
6103(b) (1), (2), and (3) of the Code, dis-
closed to officers and employees of the
Department of Justice or other Federal
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agency (as defined in section 6103(b)(9))
as provided by paragraph (a) of this
section may be disclosed by such offi-
cers and employees to other persons,
including, but not limited to, persons
described in subparagraph (2) of this
paragraph, but only to the extent nec-
essary in connection with a Federal
grand jury proceeding, or the proper
preparation for a proceeding (or in con-
nection with an investigation which
may result in such a proceeding), de-
scribed in paragraph (a). Such disclo-
sures may include, but are not limited
to, disclosures where necessary—

(i) To properly obtain the services of
persons having special knowledge or
technical skills (such as, but not lim-
ited to, handwriting analysis, photo-
graphic development, sound recording
enhancement, or voice identification);

(ii) To properly interview, consult,
depose, or interrogate or otherwise ob-
tain relevant information from, the
taxpayer to whom such return or re-
turn information relates (or such tax-
payer’s legal representative) or any
witness who may be called to give evi-
dence in the proceeding; or

(iii) To properly conduct negotia-
tions concerning, or obtain authoriza-
tion for, disposition of the proceeding,
in whole or in part, or stipulations of
fact in connection with the proceeding.
Disclosure of a return or return infor-
mation to a person other than the tax-
payer to whom such return or return
information relates or such taxpayer’s
legal representative to properly accom-
plish any purpose or activity described
in this subparagraph should be made,
however, only if such purpose or activ-
ity cannot otherwise properly be ac-
complished without making such dis-
closures.

(2) Among those persons to whom re-
turns and return information may be
disclosed by officers and employees of
the Department of Justice or other
Federal agency as provided by subpara-
graph (1) of this paragraph are—

(i) Other officers and employees of
the Department of Justice (including
an office, board, division, or bureau of
such department, such as the Federal
Bureau of Investigation or the Drug
Enforcement Administration) or other
Federal agency described in subpara-
graph (1), such as clerical personnel
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(for example, secretaries, stenog-
raphers, docket and file room clerks,
and mail room employees) and super-
visory personnel (for example, in the
case of the Department of Justice, Sec-
tion Chiefs, Deputy Assistant Attor-
neys General, Assistant Attorneys Gen-
eral, the Deputy Attorney General, the
Attorney General, and supervisory per-
sonnel of the Federal Bureau of Inves-
tigation or the Drug Enforcement Ad-
ministration);

(ii) Officers and employees of another
Federal agency (as defined in section
6103(b)(9)) working under the direction
and control of such officers and em-
ployees of the Department of Justice or
other Federal agency described in sub-
paragraph (1); and

(iii) Court reporters.

(Secs. 6103 and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1667, 68A Stat. 917; 26
U.S.C. 6103 and 7805))

[T.D. 7723, 45 FR 65568, Oct. 3, 1980]

§301.6103(j)(1)-1 Disclosures of return
information reflected on returns to
officers and employees of the De-
partment of Commerce for certain
statistical purposes and related ac-
tivities.

(a) General rule. Pursuant to the pro-
visions of section 6103(j)(1) of the Inter-
nal Revenue Code and subject to the re-
quirements of paragraph (d) of this sec-
tion, officers or employees of the Inter-
nal Revenue Service will disclose re-
turn information (as defined by section
6103(b)(2) but not including return in-
formation described in section
6103(0)(2)) reflected on returns to offi-
cers and employees of the Department
of Commerce to the extent, and for
such purposes as may be, provided by
paragraphs (b) and (c) of this section.
Further, in the case of any disclosure
of return information reflected on re-
turns so provided by paragraphs (b) and
(c) of this section, the tax period or ac-
counting period to which such informa-
tion relates will also be disclosed. ‘‘Re-
turn information reflected on returns”
includes, but is not limited to, infor-
mation on returns, information derived
from processing such returns, and in-
formation derived from the Social Se-
curity Administration and other
sources for the purposes of establishing
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and maintaining taxpayer information
relating to returns.

(b) Disclosure of return information re-
flected on returns to officers and employ-
ees of the Bureau of the Census. (1) Offi-
cers or employees of the Internal Rev-
enue Service will disclose the following
return information reflected on returns
of individual taxpayers to officers and
employees of the Bureau of the Census
for purposes of, but only to the extent
necessary in, conducting and pre-
paring, as authorized by chapter 5 of
title 13, United States Code,
intercensal estimates of population and
income for all geographic areas in-
cluded in the population estimates pro-
gram and demographic statistics pro-
grams, censuses, and related program
evaluation:

(i) Taxpayer identity information (as
defined in section 6103(b)(6) of the In-
ternal Revenue Code), validity code
with respect to the taxpayer identi-
fying number (as described in section
6109), and taxpayer identity informa-
tion of spouse and dependents, if re-
ported.

(ii) Location codes (including area/
district office and campus/service cen-
ter codes).

(iii) Marital status.

(iv) Number and classification of re-
ported exemptions.

(v) Wage and salary income.

(vi) Dividend income.

(vii) Interest income.

(viii) Gross rent and royalty income.

(ix) Total of—

(A) Wages, salaries, tips, etc.;

(B) Interest income;

(C) Dividend income;

(D) Alimony received;

(E) Business income;

(F) Pensions and annuities;

(G) Income from rents, royalties,
partnerships, estates, trusts, etc.;

(H) Farm income;

(I) Unemployment compensation; and

(J) Total Social Security benefits.

(x) Adjusted gross income.

(xi) Type of tax return filed.

(xii) Entity code.

(xiii) Code indicators for Form 1040,
Form 1040 (Schedules A, C, D, E, F, and
SE), and Form 8814.

(xiv) Posting cycle date relative to
filing.

(xv) Social Security benefits.
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(xvi) Earned Income (as defined in
section 32(c)(2)).

(xvii) Number of Earned Income Tax
Credit-eligible qualifying children.

(2) Officers or employees of the Inter-
nal Revenue Service will disclose to of-
ficers and employees of the Bureau of
the Census for purposes of, but only to
the extent necessary in, conducting, as
authorized by chapter 5 of title 13,
United States Code, demographic, eco-
nomic, and agricultural statistics pro-
grams and censuses and related pro-
gram evaluation—

(i) From the business master files of
the Internal Revenue Service—the tax-
payer name directory and entity
records consisting of taxpayer identity
information (as defined in section
6103(b)(6)) with respect to taxpayers en-
gaged in a trade or business, the prin-
cipal industrial activity code, the fil-
ing requirement code, the employment
code, the physical location, the loca-
tion codes (including area/district of-
fice and campus/service center codes),
and monthly corrections of, and addi-
tions to, such entity records;

(ii) From Form SS—4—all information
reflected on such form;

(iii) From an employment tax re-
turn—

(A) Taxpayer identifying number (as
described in section 6109) of the em-
ployer;

(B) Total compensation reported;

(C) Master file tax account code
(MFT);

(D) Taxable period covered by such
return;

(E) Employer code;

(F) Document locator number;

(G) Record code;

(H) Total number of individuals em-
ployed in the taxable period covered by
the return;

(I) Total taxable wages paid for pur-
poses of chapter 21; and

(J) Total taxable tip income reported
for purposes of chapter 21;

(iv) From Form 1040 (Schedule SE)—

(A) Taxpayer identifying number of
self-employed individual;

(B) Business activities subject to the
tax imposed by chapter 21;

(C) Net earnings from farming;

(D) Net earnings from nonfarming ac-
tivities;
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(E) Total net earnings from self-em-
ployment; and

(F) Taxable self-employment income
for purposes of chapter 2;

(v) Total Social Security taxable
earnings; and

(vi) Quarters of Social Security cov-
erage.

(b)(3) Officers or employees of the In-
ternal Revenue Service will disclose
the following business-related return
information reflected on returns of tax-
payers to officers and employees of the
Bureau of the Census for purposes of,
but only to the extent necessary in,
conducting and preparing, as author-
ized by chapter 5 of title 13, United
States Code, demographic and eco-
nomic statistics programs, censuses,
and surveys. (The ‘‘returns of tax-
payers’ include, but are not limited to:
Form 941; Form 990 series; Form 1040
series and Schedules C and SE; Form
10656 and all attending schedules and
Form 8825; Form 1120 series and all at-
tending schedules and Form 8825; Form
851; Form 1096; and other business re-
turns, schedules and forms that the In-
ternal Revenue Service may issue.):

(i) Taxpayer identity information (as
defined in section 6103(b)(6)) including
parent corporation, shareholder, part-
ner, and employer identity informa-
tion.

(ii) Gross income, profits, or receipts.

(iii) Returns and allowances.

(iv) Cost of labor, salaries, and wages.

(v) Total expenses or deductions.

(vi) Total assets.

(vii) Beginning- and end-of-year in-
ventory.

(viii) Royalty income.

(ix) Interest income, including port-
folio interest.

(x) Rental income,
rents.

(xi) Tax-exempt interest income.

(xii) Net gain from sales of business
property.

(xiii) Other income.

(xiv) Total income.

(xv) Percentage of stock owned by
each shareholder.

(xvi) Percentage of capital ownership
of each partner.

(xvii) Principal industrial activity
code, including the business descrip-
tion.

(xviii) Consolidated return indicator.

including gross
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(xix) Wages, and other com-
pensation.

(xx) Social Security wages.

(xxi) Deferred wages.

(xxii) Social Security tip income.

(xxiii) Total Social Security taxable
earnings.

(xxiv) Gross distributions from em-
ployer-sponsored and individual retire-
ment plans from Form 1099-R.

(xxv) From Form 6765 (when filed
with corporation income tax returns)—
total qualified research expenses.

(xxvi) Social Security tip income.

(xxvii) Total Social Security taxable
earnings.

(xxviii) Gross distributions from em-
ployer-sponsored and individual retire-
ment plans from Form 1099-R.

(4) Officers or employees of the Inter-
nal Revenue Service will disclose re-
turn information reflected on returns
of taxpayers contained in the exempt
organization master files of the Inter-
nal Revenue Service to officers and em-
ployees of the Bureau of the Census for
purposes of, but only to the extent nec-
essary in, conducting and preparing, as
authorized by chapter 5 of title 13,
United States Code, economic censuses.
This return information reflected on
returns of taxpayers consists of tax-
payer identity information (as defined
in section 6103(b)(6)), activity codes,
and filing requirement code, and
monthly corrections of, and additions
to, such information.

() Subject to the requirements of
paragraph (d) of this section and
§301.6103(p)(2)(B)-1, officers or employ-
ees of the Social Security Administra-
tion to whom the following return in-
formation reflected on returns has been
disclosed as provided by section
6103(1)(1)(A) or (1)(5) may disclose such
information to officers and employees
of the Bureau of the Census for nec-
essary purposes described in paragraph
(b)(2) or (3) of this section:

(i) From Form SS-4—all information
reflected on such form.

(ii) From Form 1040 (Schedule SE)—

(A) Taxpayer identifying number of
self-employed individual;

(B) Business activities subject to the
tax imposed by chapter 21;

(C) Net earnings from farming;

(D) Net earnings from nonfarming ac-
tivities;

tips,
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(E) Total net earnings from self-em-
ployment; and

(F) Taxable self-employment income
for purposes of chapter 2.

(iii) From Form W-2, and related
forms and schedules—

(A) Social Security number;

(B) Employer identification number;

(C) Wages, tips, and other compensa-
tion;

(D) Social Security wages; and

(E) Deferred wages.

(iv) Total Social Security taxable
earnings.

(v) Quarters of Social Security cov-
erage.

(6)(i) Officers or employees of the In-
ternal Revenue Service will disclose
the following return information (but
not including return information de-
scribed in section 6103(0)(2)) reflected
on returns of corporations with respect
to the tax imposed by chapter 1 to offi-
cers and employees of the Bureau of
the Census for purposes of, but only to
the extent necessary in, developing and
preparing, as authorized by law, the
Quarterly Financial Report:

(A) From the business master files of
the Internal Revenue Service—

(1) Taxpayer identity information (as
defined in section 6103(b)(6)), including
parent corporation identity informa-
tion;

(2) Document code;

(3) Location codes (including area/
district office and campus/service cen-
ter codes);

(4) Consolidated return and final re-
turn indicators;

() Principal industrial activity code;

(6) Partial year indicator;

(7) Annual accounting period;

(8) Gross receipts less returns and al-
lowances; and

(9) Total assets.

(B) From Form SS—4—

(I) Month and year in which such
form was executed;

(2) Taxpayer identity
and

(3) Principal industrial activity, geo-
graphic, firm size, and reason for appli-
cation codes.

(ii) Subject to the requirements of
paragraph (d) of this section and
§301.6103(p)(2)(B)-1, officers or employ-
ees of the Social Security Administra-
tion to whom return information re-

information;
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flected on returns of corporations de-
scribed in paragraph (b)(6)(1)(B) of this
section has been disclosed as provided
by section 6103(1)(1)(A) or (1)(5) may dis-
close such information to officers and
employees of the Bureau of the Census
for a purpose described in this para-
graph (b)(6).

(iii) Return information reflected on
employment tax returns disclosed pur-
suant to paragraphs (b)(2)(iii) (A), (B),
(D), (I) and (J) of this section may be
used by officers and employees of the
Bureau of the Census for the purpose
described in and subject to the limita-
tions of this paragraph (b)(6).

(c) Disclosure of return information
reflected on returns of corporations to
officers and employees of the Bureau of
Economic Analysis.

(1) As authorized by law for purposes
of, but only to the extent necessary in,
conducting and preparing statistical
analyses, the Internal Revenue Service
will disclose to officers and employees
of the Bureau of Economic Analysis all
return information, regardless of for-
mat or medium and including edited
information from the Statistics of In-
come sample, of designated classes or
categories of corporations with respect
to the tax imposed by chapter 1 of the
Internal Revenue Code.

(2) [Reserved]

(3) The Internal Revenue Service will
disclose the following return informa-
tion reflected on returns filed by cor-
porations to officers and employees of
the Bureau of Economic Analysis:

(i) From the business master files of
the Internal Revenue Service—

(A) Taxpayer identity information
(as defined in section 6103(b)(6)) with
respect to corporate taxpayers;

(B) Business or industry activity
codes;

(C) Filing requirement code; and

(D) Physical location.

(ii) From Form SS-4, ‘‘Application
for Employer Identification Number,”
filed by an entity identifying itself on
the form as a corporation or a private
services corporation—

(A) Taxpayer identity information
(as defined in section 6103(b)(6), includ-
ing legal, trade, and business name);

(B) Physical location;

(C) State or country of incorporation;

(D) Entity type (corporate only);
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(E) Estimated highest number of em-
ployees expected in the next 12 months;
(F) Principal activity of the business;

(G) Principal line of merchandise;

(H) Posting cycle date relative to fil-
ing; and

(I) Document code.

(iii) From an employment tax return
filed by a corporation—

(A) Taxpayer identity information
(as defined in section 6103(b)(6));

(B) Total compensation reported;

(C) Taxable wages paid for purposes
of Chapter 21 to each employee;

(D) Master file tax account code
(MFT);

(E) Total number of individuals em-
ployed in the taxable period covered by
the return;

(F) Posting cycle date relative to fil-
ing;

(G) Accounting period covered; and

(H) Document code.

(iv) From returns of corporate tax-
payers, including Form 1120, ““U.S. Cor-
poration Income Tax Return,” Form
8561, ‘“‘Affiliations Schedule,” and other
business returns, schedules and forms
that the Internal Revenue Service may
issue—

(A) Taxpayer identity information
(as defined in section 6103(b)(6)), includ-
ing that of a parent corporation, affil-
iate, or subsidiary; a shareholder; a for-
eign corporation of which one or more
U.S. shareholders (as defined in section
951(b)) own at least 10% of the voting
stock; a foreign trust; and a U.S. agent
of a foreign trust;

(B) Gross sales and receipts;

(C) Gross income, including life in-
surance company gross income;

(D) Gross income from sources out-
side the U.S.;

(BE) Gross rents from real property;

(F) Other Gross Rents;

(G) Total Gross Rents;

(H) Returns and allowances;

(I) Percentage of foreign ownership of
corporations and trusts;

(J) Fact of ownership of foreign part-
nerships;

(K) Fact of ownership of foreign enti-
ty disregarded as a foreign entity;

(L) Country of the foreign owner;

(M) Gross value of the portion of the
foreign trust owned by filer;

(N) Country of incorporation;

(O) Cost of labor, salaries, and wages;
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(P) Total assets;

(Q) The quantity of certain forms at-
tached that are returns of U.S. persons
with respect to foreign disregarded en-
tities, partnerships, and corporations.

(R) Posting cycle date relative to fil-
1ng;

(S) Accounting period covered;

(T) Master file tax account code
(MFT);

(U) Document code; and

(V) Principal industrial
code.

(d) Procedures and restrictions. Disclo-
sure of return information reflected on
returns by officers or employees of the
Internal Revenue Service or the Social
Security Administration as provided
by paragraphs (b) and (c) of this section
will be made only upon written request
to the Commissioner of Internal Rev-
enue by the Secretary of Commerce de-
scribing—

(1) The particular return information
reflected on returns to be disclosed;

(2) The taxable period or date to
which such return information re-
flected on returns relates; and

(3)(i) The particular purpose for
which the return information reflected
on returns is to be used, and desig-
nating by name and title the officers
and employees of the Bureau of the
Census or the Bureau of Economic
Analysis to whom such disclosure is
authorized.

(ii) No such officer or employee to
whom return information reflected on
returns is disclosed pursuant to the
provisions of paragraph (b) or (c) of
this section shall disclose such infor-
mation to any person, other than the
taxpayer to whom such return informa-
tion reflected on returns relates or
other officers or employees of such bu-
reau whose duties or responsibilities
require such disclosure for a purpose
described in paragraph (b) or (c) of this
section, except in a form which cannot
be associated with, or otherwise iden-
tify, directly or indirectly, a particular
taxpayer. If the Internal Revenue Serv-
ice determines that the Bureau of the
Census or the Bureau of Economic
Analysis, or any officer or employee
thereof, has failed to, or does not, sat-
isfy the requirements of section
6103(p)(4) of the Internal Revenue Code
or regulations or published procedures

activity
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thereunder (see §601.601(d)(2) of this
chapter), the Internal Revenue Service
may take such actions as are deemed
necessary to ensure that such require-
ments are or will be satisfied, includ-
ing suspension of disclosures of return
information reflected on returns other-
wise authorized by section 6103 (j)(1)
and paragraph (b) or (c) of this section,
until the Internal Revenue Service de-
termines that such requirements have
been or will be satisfied.

(e) Effective/applicability date. Para-
graph (b)(3)(xxv) of this section is ap-
plicable to disclosures to the Bureau of
the Census on or after August 26, 2010.

[T.D. 9037, 68 FR 2693, Jan. 21, 2003, as amend-
ed by T.D. 9188, 70 FR 12141, Mar. 11, 2005;
T.D. 9267, 71 FR 38263, July 6, 2006; T.D. 9372,
72 FR 73262, Dec. 27, 2007; T.D. 9439, 73 FR
79361, Dec. 29, 2008; T.D. 9500, 75 FR 52459,
Aug. 26, 2010]

§301.6103(j)(1)-1T Disclosures of re-
turn information reflected on re-
turns to officers and employees of
the Department of Commerce for
certain statistical purposes and re-
lated activities (temporary).

(a) through (b)(3)(xxiv) [Reserved]
For further guidance, see
§301.6103(j)(1)-1(a) through (b)(3)(xxiv).

(xxv) From Form 6765 (when filed
with corporation income tax returns)—
total qualified research expenses.

(b)(3)(xxvi) through (b)(3)(xxviii) [Re-

served] For further guidance, see
§301.6103(j)(1)-1(b)(3)(xxVi) through
(b)(B)(xxviii).

(xxix) Total number of documents re-
ported on Form 1096 transmitting
Forms 1099-MISC.

(xxx) Total amount reported on Form
1096 transmitting Forms 1099-MISC.

(c) and (d) [Reserved] For further
guidance, see §301.6103(j)(1)-1(c) and (d).

(e) Effective/applicability date. Para-
graph (b)(3)(xxix) through (b)(3)(xxx) of
this section is applicable to disclosures
to the Bureau of the Census on or after
August 26, 2010.

(f) Expiration date. The applicability
of the amendment to paragraph
(b)(3)(xxv) of this section expires on or
before December 28, 2010. The applica-
bility of paragraphs (b)(B)(xxix)
through (b)(3)(xxx) of this section ex-
pires on or before August 26, 2013.

[T.D. 9439, 74 FR 7814, Feb. 20, 2009, as amend-
ed by T.D. 9500, 756 FR 52459, Aug. 26, 2010]
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§301.6103()(5)-1 Disclosures of return
information reflected on returns to
officers and employees of the De-
partment of Agriculture for con-
ducting the census of agriculture.

(a) General rule. Pursuant to the pro-
visions of section 6103(j)(5) of the Inter-
nal Revenue Code and subject to the re-
quirements of paragraph (c) of this sec-
tion, officers or employees of the Inter-
nal Revenue Service will disclose re-
turn information reflected on returns
to officers and employees of the De-
partment of Agriculture to the extent,
and for such purposes, as may be pro-
vided by paragraph (b) of this section.
“Return information reflected on re-
turns” includes, but is not limited to,
information on returns, information
derived from processing such returns,
and information derived from other
sources for the purposes of establishing
and maintaining taxpayer information
relating to returns.

(b) Disclosure of return information re-
flected on returns to officers and employ-
ees of the Department of Agriculture. (1)
Officers or employees of the Internal
Revenue Service will disclose the fol-
lowing return information reflected on
returns described in this paragraph (b)
for individuals, partnerships and cor-
porations with agricultural activity, as
determined generally by industry code
classification or the filing of returns
for such activity, to officers and em-
ployees of the Department of Agri-
culture for purposes of, but only to the
extent necessary in, structuring, pre-
paring, and conducting, as authorized
by chapter 55 of title 7, United States
Code, the census of agriculture.

(2) From Form 1040 “U.S. Individual
Income Tax Return”, Form 1041 “U.S.
Income Tax Return for Estates and
Trusts’, Form 10656 “U.S. Return of
Partnership Income” and Form 1065-B
“U.S. Return of Income for Electing
Large Partnerships’ (Schedule F)—

(i) Taxpayer identity information (as
defined in section 6103(b)(6) of the In-
ternal Revenue Code);

(ii) Spouse’s Social Security Number;

(iii) Annual accounting period;

(iv) Principal Business Activity
(PBA) code;

(v) Taxable cooperative distributions;

(vi) Income from custom hire and
machine work;
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(vii) Gross income;

(viii) Master File Tax (MFT) code;

(ix) Document Locator Number
(DLN);

(x) Cycle posted;

(xi) Final return indicator;

(xii) Part year return indicator; and

(xiii) Taxpayer telephone number.

(3) From Form 943, ‘“‘Employer’s An-
nual Tax Return for Agricultural Em-
ployees’’—

(i) Taxpayer identity information;

(ii) Annual accounting period;

(iii) Total wages subject to Medicare
taxes;

(iv) MFT code;

(v) DLN;

(vi) Cycle posted;

(vii) Final return indicator; and

(viii) Part year return indicator.

(4) From Form 1120 series, ‘“U.S. Cor-
poration Income Tax Return”—

(i) Taxpayer identity information;

(ii) Annual accounting period;

(iii) Gross receipts less returns and
allowances;

(iv) PBA code;

(v) MFT Code;

(vi) DLN;

(vii) Cycle posted;

(viii) Final return indicator;

(ix) Part year return indicator; and

(x) Consolidated return indicator.

(6) From Form 1065 series, “‘U.S. Re-
turn of Partnership Income”—

(i) Taxpayer identity information;

(ii) Annual accounting period;

(iii) PBA code;

(iv) Gross receipts less returns and
allowances;

(v) Net farm profit (1oss);

(vi) MFT code;

(vii) DLN;

(viii) Cycle posted;

(ix) Final return indicator; and

(x) Part year return indicator.

(c) Procedures and Restrictions. (1) Dis-
closure of return information reflected
on returns by officers or employees of
the Internal Revenue Service as pro-
vided by paragraph (b) of this section
will be made only upon written request
designating, by name and title, the of-
ficers and employees of the Depart-
ment of Agriculture to whom such dis-
closure is authorized, to the Commis-
sioner of Internal Revenue by the Sec-
retary of Agriculture and describing—

(i) The particular return information
reflected on returns for disclosure;
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(ii) The taxable period or date to
which such return information re-
flected on returns relates; and

(iii) The particular purpose for the
requested return information reflected
on returns.

(2)(1) No such officer or employee to
whom the Internal Revenue Service
discloses return information reflected
on returns pursuant to the provisions
of paragraph (b) of this section shall
disclose such information to any per-
son, other than the taxpayer to whom
such return information reflected on
returns relates or other officers or em-
ployees of the Department of Agri-
culture whose duties or responsibilities
require such disclosure for a purpose
described in paragraph (b)(1) of this
section, except in a form that cannot
be associated with, or otherwise iden-
tify, directly or indirectly, a particular
taxpayer.

(ii) If the Internal Revenue Service
determines that the Department of Ag-
riculture, or any officer or employee
thereof, has failed to, or does not, sat-
isfy the requirements of section
6103(p)(4) of the Internal Revenue Code
or regulations or published procedures,
the Internal Revenue Service may take
such actions as are deemed necessary
to ensure that such requirements are
or will be satisfied, including suspen-
sion of disclosures of return informa-
tion reflected on returns otherwise au-
thorized by section 6103(j)(b) and para-
graph (b) of this section, until the In-
ternal Revenue Service determines
that such requirements have been or
will be satisfied.

(d) Effective date. This section is ap-
plicable on February 22, 2006.

[T.D. 9245, 71 FR 8945, Feb. 22, 2006]

§301.6103(k)(6)-1 Disclosure of return
information by certain officers and
employees for investigative pur-
poses.

(a) General rule. (1) Pursuant to the
provisions of section 6103(k)(6) and sub-
ject to the conditions of this section,
an internal revenue employee or an Of-
fice of Treasury Inspector General for
Tax Administration (TIGTA) em-
ployee, in connection with official du-
ties relating to any examination, ad-
ministrative appeal, collection activ-
ity, administrative, civil or criminal
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investigation, enforcement activity,
ruling, negotiated agreement, prefiling
activity, or other proceeding or offense
under the internal revenue laws or re-
lated statutes, or in preparation for
any proceeding described in section
6103(h)(2) (or investigation which may
result in such a proceeding), may dis-
close return information, of any tax-
payer, to the extent necessary to ob-
tain information relating to such offi-
cial duties or to accomplish properly
any activity connected with such offi-
cial duties, including, but not limited
to—

(i) Establishing or verifying the cor-
rectness or completeness of any return
or return information;

(ii) Determining the responsibility
for filing a return, for making a return
if none has been made, or for per-
forming such acts as may be required
by law concerning such matters;

(iii) Establishing or verifying the 1li-
ability (or possible liability) of any
person, or the liability (or possible 1li-
ability) at law or in equity of any
transferee or fiduciary of any person,
for any tax, penalty, interest, fine, for-
feiture, or other imposition or offense
under the internal revenue laws or re-
lated statutes or the amount thereof
for collection;

(iv) Establishing or verifying mis-
conduct (or possible misconduct) or
other activity proscribed by the inter-
nal revenue laws or related statutes;

(v) Obtaining the services of persons
having special knowledge or technical
skills (such as, but not limited to,
knowledge of particular facts and cir-
cumstances relevant to a correct deter-
mination of a liability described in
paragraph (a)(1)(iii) of this section or
skills relating to handwriting analysis,
photographic development, sound re-
cording enhancement, or voice identi-
fication) or having recognized expertise
in matters involving the valuation of
property if relevant to proper perform-
ance of official duties described in this
paragraph;

(vi) Establishing or verifying the fi-
nancial status or condition and loca-
tion of the taxpayer against whom col-
lection activity is or may be directed,
to locate assets in which the taxpayer
has an interest, to ascertain the
amount of any liability described in
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paragraph (a)(1)(iii) of this section for
collection, or otherwise to apply the
provisions of the Internal Revenue
Code relating to establishment of liens
against such assets, or levy, seizure, or
sale on or of the assets to satisfy any
such liability;

(vii) Preparing for any proceeding de-
scribed in section 6103(h)(2) or con-
ducting an investigation which may re-
sult in such a proceeding; or

(viii) Obtaining, verifying, or estab-
lishing information concerned with
making determinations regarding a
taxpayer’s liability under the Internal
Revenue Code, including, but not lim-
ited to, the administrative appeals
process and any ruling, negotiated
agreement, or prefiling process.

(2) Disclosure of return information
for the purpose of obtaining informa-
tion to carry out properly the official
duties described by this paragraph, or
any activity connected with the offi-
cial duties, is authorized only if the in-
ternal revenue or TIGTA employee rea-
sonably believes, under the facts and
circumstances, at the time of a disclo-
sure, the information is not otherwise
reasonably available, or if the activity
connected with the official duties can-
not occur properly without the disclo-
sure.

(3) Internal revenue and TIGTA em-
ployees may identify themselves, their
organizational affiliation (e.g., Inter-
nal Revenue Service (IRS), Criminal
Investigation (CI) or TIGTA, Office of
Investigations (OI)), and the nature of
their investigation, when making an
oral, written, or electronic contact
with a third party witness. Permitted
disclosures include, but are not limited
to, the use and presentation of any
identification media (such as a Federal
agency badge, credential, or business
card) or the use of an information doc-
ument request, summons, or cor-
respondence on Federal agency letter-
head or which bears a return address or
signature block that reveals affiliation
with the Federal agency.

(4) This section does not address or
affect the requirements under section
7602(c) (relating to contact of third par-
ties).

(b) Disclosure of return information in
connection with certain personnel or
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claimant representative matters. In con-
nection with official duties relating to
any investigation concerned with en-
forcement of any provision of the In-
ternal Revenue Code, including en-
forcement of any rule or directive pre-
scribed by the Secretary or the Com-
missioner of Internal Revenue under
any provision of the Internal Revenue
Code, or the enforcement of any provi-
sion related to tax administration,
that affects or may affect the per-
sonnel or employment rights or status,
or civil or criminal liability, of any
former, current, or prospective em-
ployee of the Treasury Department,
Bureau of Alcohol, Tobacco, Firearms,
and Explosives, United States Customs
Service, United States Secret Service,
or any successor agency, or the rights
of any person who is, or may be, a
party to an administrative action or
proceeding pursuant to 31 U.S.C. 330
(relating to practice before the Treas-
ury Department), an internal revenue,
TIGTA, or other Federal officer or em-
ployee who is responsible for inves-
tigating such employees and persons
and is properly in possession of rel-
evant return information is authorized
to disclose such return information to
the extent necessary for the purpose of
obtaining, verifying, or establishing
other information which is or may be
relevant and material to the investiga-
tion.

(c) Definitions. The following defini-
tions apply to this section—

(1) Disclosure of return information to
the extent necessary means a disclosure
of return information which an inter-
nal revenue or TIGTA employee, based
on the facts and circumstances, at the
time of the disclosure, reasonably be-
lieves is necessary to obtain informa-
tion to perform properly the official
duties described by this section, or to
accomplish properly the activities con-
nected with carrying out those official
duties. The term necessary in this con-
text does not mean essential or indis-
pensable, but rather appropriate and
helpful in obtaining the information
sought. Nor does necessary in this con-
text refer to the necessity of con-
ducting an investigation or the appro-
priateness of the means or methods
chosen to conduct the investigation.
Section 6103(k)(6) does not limit or re-
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strict internal revenue or TIGTA em-
ployees with respect to the decision to
initiate or the conduct of an investiga-
tion. Disclosures under this paragraph
(c)(1), however, may not be made indis-
criminately or solely for the benefit of
the recipient or as part of a negotiated
quid pro quo arrangement. This para-
graph (c)(1) is illustrated by the fol-
lowing examples:

Example 1. A revenue agent contacts a tax-
payer’s customer regarding the customer’s
purchases made from the taxpayer during
the year under investigation. The revenue
agent is able to obtain the purchase informa-
tion only by disclosing the taxpayer’s iden-
tity and the fact of the investigation. De-
pending on the facts and circumstances
known to the revenue agent at the time of
the disclosure, such as the way the customer
maintains his records, it also may be nec-
essary for the revenue agent to inform the
customer of the date of the purchases and
the types of merchandise involved for the
customer to find the purchase information.

Example 2. A revenue agent contacts a
third party witness to obtain copies of in-
voices of sales made to a taxpayer under ex-
amination. The third party witness provides
copies of the sales invoices in question and
then asks the revenue agent for the current
address of the taxpayer because the taxpayer
still owes money to the third party witness.
The revenue agent may not disclose that
current address because this disclosure
would be only for the benefit of the third
party witness and not necessary to obtain in-
formation for the examination.

Example 3. A revenue agent contacts a
third party witness to obtain copies of in-
voices of sales made to a taxpayer under ex-
amination. The third party witness agrees to
provide copies of the sales invoices in ques-
tion only if the revenue agent provides him
with the current address of the taxpayer be-
cause the taxpayer still owes money to the
third party witness. The revenue agent may
not disclose that current address because
this disclosure would be a negotiated quid
pro quo arrangement.

(2) Disclosure of return information to
accomplish properly an activity connected
with official duties means a disclosure of
return information to carry out a func-
tion associated with official duties gen-
erally consistent with established prac-
tices and procedures. This paragraph
(c)(2) is illustrated by the following ex-
ample:

Example. A taxpayer failed to file an in-
come tax return and pay the taxes owed.
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After the taxes were assessed and the tax-
payer was notified of the balance due, a rev-
enue officer filed a notice of federal tax lien
and then served a notice of levy on the tax-
payer’s bank. The notices of lien and levy
contained the taxpayer’s name, social secu-
rity number, amount of outstanding liabil-
ity, and the tax period and type of tax in-
volved. The taxpayer’s assets were levied to
satisfy the tax debt, but it was determined
that, prior to the levy, the revenue officer
failed to issue the taxpayer a notice of intent
to levy, as required by section 6331, and a no-
tice of right to hearing before the levy, as re-
quired by section 6330. The disclosure of the
taxpayer’s return information in the notice
of levy is authorized by section 6103(k)(6) de-
spite the revenue officer’s failure to issue the
notice of intent to levy or the notice of right
to hearing. The ultimate validity of the un-
derlying levy is irrelevant to the issue of
whether the disclosure was authorized by
section 6103(k)(6).

(3) Information mnot otherwise reason-
ably available means information that
an internal revenue or TIGTA em-
ployee reasonably believes, under the
facts and circumstances, at the time of
a disclosure, cannot be obtained in a
sufficiently accurate or probative
form, or in a timely manner, and with-
out impairing the proper performance
of the official duties described by this
section, without making the disclo-
sure. This definition does not require
or create the presumption or expecta-
tion that an internal revenue or TIGTA
employee must seek information from
a taxpayer or authorized representa-
tive prior to contacting a third party
witness in an investigation. Neither
the Internal Revenue Code, IRS proce-
dures, nor these regulations require re-
peated contacting of an uncooperative
taxpayer. Moreover, an internal rev-
enue or TIGTA employee may make a
disclosure to a third party witness to
corroborate information provided by a
taxpayer. This paragraph (c)(3) is illus-
trated by the following examples:

Example 1. A revenue agent is conducting
an examination of a taxpayer. The taxpayer
refuses to cooperate or provide any informa-
tion to the revenue agent. Information relat-
ing to the taxpayer’s examination would be
information not otherwise reasonably avail-
able because of the taxpayer’s refusal to co-
operate and supply any information to the
revenue agent. The revenue agent may seek
information from a third party witness.

Example 2. A special agent is conducting a
criminal investigation of a taxpayer. The
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special agent has acquired certain informa-
tion from the taxpayer. Although the special
agent has no specific reason to disbelieve the
taxpayer’s information, the special agent
contacts several third party witnesses to
confirm the information. The special agent
may contact third party witnesses to verify
the correctness of the information provided
by the taxpayer because the IRS is not re-
quired to rely solely on information provided
by a taxpayer, and a special agent may take
appropriate steps, including disclosures to
third party witnesses under section
6103(k)(6), to verify independently or cor-
roborate information obtained from a tax-
payer.

(4) Internal revenue employee means,
for purposes of this section, an officer
or employee of the IRS or Office of
Chief Counsel for the IRS, or an officer
or employee of a Federal agency re-
sponsible for administering and enforc-
ing taxes under Chapters 32 (Part III of
Subchapter D), 51, 52, or 53 of the Inter-
nal Revenue Code, or investigating tax
refund check fraud under 18 U.S.C. 510.

(5) TIGTA employee means an officer
or employee of the Office of Treasury
Inspector General for Tax Administra-
tion.

(d) Examples. The following examples
illustrate the application of this sec-
tion:

Example 1. A revenue agent is conducting
an examination of a taxpayer. The taxpayer
has been very cooperative and has supplied
copies of invoices as requested. Some of the
taxpayer’s invoices show purchases that
seem excessive in comparison to the size of
the taxpayer’s business. The revenue agent
contacts the taxpayer’s suppliers for the pur-
pose of corroborating the invoices the tax-
payer provided. In contacting the suppliers,
the revenue agent discloses the taxpayer’s
name, the dates of purchase, and the type of
merchandise at issue. These disclosures are
permissible under section 6103(k)(6) because,
under the facts and circumstances known to
the revenue agent at the time of the disclo-
sures, the disclosures were necessary to ob-
tain information (corroboration of invoices)
not otherwise reasonably available because
suppliers would be the only source available
for corroboration of this information.

Example 2. A revenue agent is conducting
an examination of a taxpayer. The revenue
agent asks the taxpayer for business records
to document the deduction of the cost of
goods sold shown on Schedule C of the tax-
payer’s return. The taxpayer will not provide
the business records to the revenue agent,
who contacts a third party witness for
verification of the amount on the Schedule
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C. In the course of the contact, the revenue
agent shows the Schedule C to the third
party witness. This disclosure is not author-
ized under section 6103(k)(6). Section
6103(k)(6) permits disclosure only of return
information, not the return (including sched-
ules and attachments) itself. If necessary, a
revenue agent may disclose return informa-
tion extracted from a return when ques-
tioning a third party witness. Thus, the rev-
enue agent could have extracted the amount
of cost of goods sold from the Schedule C and
disclosed that amount to the third party wit-
ness.

Example 3. A special agent is conducting a
criminal investigation of a taxpayer, a doc-
tor, for tax evasion. Notwithstanding the
records provided by the taxpayer and the
taxpayer’s bank, the special agent decided to
obtain information from the taxpayer’s pa-
tients to verify amounts paid to the tax-
payer for his services. Accordingly, the spe-
cial agent sent letters to the taxpayer’s pa-
tients to verify these amounts. In the let-
ters, the agent disclosed that he was a spe-
cial agent with IRS-CI and that he was con-
ducting a criminal investigation of the tax-
payer. Section 6103(k)(6) permits these dis-
closures (including the special agent dis-
closing his affiliation with CI and the nature
of the investigation) to confirm the tax-
payer’s income. The decision whether to
verify information already obtained is a
matter of investigative judgment and is not
limited by section 6103(k)(6).

Example 4. Corporation A requests a pri-
vate letter ruling (PLR) as to the tax con-
sequences of a planned transaction. Corpora-
tion A has represented that it is in compli-
ance with laws administered by Agency B
that may relate to the tax consequences of
the proposed transaction. Further informa-
tion is needed from Agency B relating to pos-
sible tax consequences. Under section
6103(k)(6), the IRS may disclose Corporation
A’s return information to Agency B to the
extent necessary to obtain information from
Agency B for the purpose of properly consid-
ering the tax consequences of the proposed
transaction that is the subject of the PLR.

(e) Effective date. This section is ap-
plicable on July 11, 2006.

[T.D. 9274, 71 FR 38986, July 11, 2006, as
amended by 71 FR 60827, Oct. 17, 2006; 71 FR
61833, Oct. 19, 2006]

§301.6103(k)(9)-1 Disclosure of returns
and return information relating to
payment of tax by credit card and
debit card.

Officers and employees of the Inter-
nal Revenue Service may disclose to
card issuers, financial institutions, or
other persons such return information
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as the Commissioner deems necessary
in connection with processing credit
card and debit card transactions to ef-
fectuate payment of tax as authorized
by §301.6311-2. Officers and employees
of the Internal Revenue Service may
disclose such return information to
such persons as the Commissioner
deems necessary in connection with
billing or collection of the amounts
charged or debited, including resolu-
tion of errors relating to the credit
card or debit card account as described
in §301.6311-2(d).

[T.D. 8969, 66 FR 64742, Dec. 14, 2001]

§301.6103(1)-1 Disclosure of returns
and return information for pur-
poses other than tax administra-
tion.

(a) Definition. For purposes of apply-
ing the provisions of section 6103(1) of
the Internal Revenue Code, the term
agent includes a contractor.

(b) Effective date. This section is ap-
plicable January 6, 2004.

[T.D. 9111, 69 FR 507, Jan. 6, 2004]

§301.6103(1)(2)-1 Disclosure of returns
and return information to Pension
Benefit Guaranty Corporation for
purposes of research and studies.

(a) General rule. Pursuant to the pro-
visions of section 6103(1)(2) of the Inter-
nal Revenue Code and subject to the re-
quirements of paragraph (b) of this sec-
tion, officers and employees of the In-
ternal Revenue Service may disclose
returns and return information (as de-
fined by section 6103(b)) to officers and
employees of the Pension Benefit Guar-
anty Corporation for purposes of, but
only to the extent necessary in, con-
ducting research and studies author-
ized by title IV of the Employee Retire-
ment Income Security Act of 1974.

(b) Procedures and restrictions. Disclo-
sure of returns or return information
by officers or employees of the Service
as provided by paragraph (a) of this
section will be made only upon written
request to the Commissioner of Inter-
nal Revenue by the Executive Director
of the Pension Benefit Guaranty Cor-
poration describing the returns or re-
turn information to be disclosed, the
taxable period or date to which such
returns or return information relates,
and the purpose for which the returns
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or return information is needed in the
administration of title IV of the Em-
ployee Retirement Income Security
Act of 1974, and designating by title the
officers and employees of such corpora-
tion to whom such disclosure is author-
ized. No such officer or employee to
whom returns or return information is
disclosed pursuant to the provisions of
paragraph (a) shall disclose such re-
turns or return information to any per-
son, other than the taxpayer by whom
the return was made or to whom the
return information relates or other of-
ficers or employees of such corporation
whose duties or responsibilities require
such disclosure for a purpose described
in paragraph (a), except in a form
which cannot be associated with, or
otherwise identify, directly or indi-
rectly, a particular taxpayer.

(Secs. 6103 and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1667, 68A Stat. 917; 26
U.S.C. 6103 and 7805))

[T.D. 7723, 45 FR 65570, Oct. 3, 1980]

§301.6103(1)(2)-2 Disclosure of returns
and return information to Depart-
ment of Labor for purposes of re-
search and studies.

(a) General rule. Pursuant to the pro-
visions of section 6103(1)(2) of the Inter-
nal Revenue Code and subject to the re-
quirements of paragraph (b) of this sec-
tion, officers or employees of the Inter-
nal Revenue Service may disclose re-
turns and return information (as de-
fined by section 6103(b)) to officers and
employees of the Department of Labor
for purposes of, but only to the extent
necessary in, conducting research and
studies authorized by section 513 of the
Employee Retirement Income Security
Act of 1974.

(b) Procedures and restrictions. Disclo-
sure of returns or return information
by officers or employees of the Service
as provided by paragraph (a) of this
section will be made only upon written
request to the Commissioner of Inter-
nal Revenue by the Administrator of
the Pension and Welfare Benefit Pro-
grams of the Department of Labor de-
scribing the returns or return informa-
tion to be disclosed, the taxable period
or date to which such returns or return
information relates, and the purpose
for which the returns or return infor-
mation is needed in the administration
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of title I of the Employee Retirement
Income Security Act of 1974, and desig-
nating by title the officers and employ-
ees of such department to whom such
disclosure is authorized. No such offi-
cer or employee to whom returns or re-
turn information is disclosed pursuant
to the provisions of paragraph (a) shall
disclose such returns or return infor-
mation to any person, other than the
taxpayer by whom the return was made
or to whom the return information re-
lates or other officers or employees of
such department whose duties or re-
sponsibilities require such disclosure
for a purpose described in paragraph
(a), except in a form which cannot be
associated with, or otherwise identify,
directly or indirectly, a particular tax-
payer.

(Secs. 6103 and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1667, 68A Stat. 917; 26
U.S.C. 6103 and 7805))

[T.D. 7723, 45 FR 65571, Oct. 3, 1980]

§301.6103(1)(2)-3 Disclosure to Depart-
ment of Labor and Pension Benefit
Guaranty Corporation of certain re-
turns and return information.

(a) Disclosures following general re-
quests. Pursuant to the provisions of
section 6103(1)(2) of the Internal Rev-
enue Code and subject to the require-
ments of this paragraph, officers or em-
ployees of the Internal Revenue Serv-
ice may disclose the following returns
and return information (as defined by
section 6103(b)) to officers and employ-
ees of the Department of Labor or the
Pension Benefit Guaranty Corporation
for purposes of, but only to the extent
necessary in, the administration of
title I or IV of the Employee Retire-
ment Income Security Act of 1974
(hereinafter referred to in this section
as the Act)—

(1) Notification of receipt by the
Service of an application by a par-
ticular taxpayer for a determination of
whether a pension, profit-sharing, or
stock bonus plan, a trust which is a
part of such a plan, or an annuity or
bond purchase plan meets the applica-
ble requirements of part I of sub-
chapter D of chapter 1 of the Code;

(2) Notification that a particular ap-
plication described in subparagraph (1)
of this paragraph alleges that certain
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employees may be excluded from par-
ticipation by reason of section 410(b)(2)
(A) and (B) for the purpose of obtaining
the finding necessary for the applica-
tion of such section;

(3) An application by a particular
taxpayer for a determination of wheth-
er a pension, profit-sharing, or stock
bonus plan, or an annuity or bond pur-
chase plan, meets the applicable re-
quirements of part I of subchapter D of
chapter 1 of the Code with respect to a
termination or proposed termination of
the plan or to a partial termination or
proposed partial termination of the
plan, and any statement filed as pro-
vided by section 6058(b);

(4) Notification that the Service has
determined that a plan or trust de-
scribed in subparagraph (1) or (3) of
this paragraph meets or does not meet
the applicable requirements of part I of
subchapter D of chapter 1 of the Code
and has issued a determination letter
to such effect to a particular taxpayer
or that an application for such a deter-
mination has been withdrawn by the
taxpayer;

(5) If the Department of Labor or the
Pension Benefit Guaranty Corporation
has commented on an application upon
which a determination letter described
in subparagraph (4) of this paragraph
has been issued, a copy of the letter or
document issued to the applicant;

(6) Notification to a particular tax-
payer that the Service intends to dis-
qualify a pension, profit-sharing, or
stock bonus plan, a trust which is a
part of such plan, or an annuity or
bond purchase plan because such plan
or trust does not meet the require-
ments of section 410(a) or 411 as of the
date that such notification is issued;

(7) Notification required by section
3002(a) of the Act of the commence-
ment of any proceeding to determine
whether a particular pension, profit-
sharing, or stock bonus plan, a trust
which is a part of such plan, or an an-
nuity or bond purchase plan meets the
requirements of section 410(a) or 411;

(8) Prior to issuance of a notice of de-
ficiency to a particular taxpayer under
section 6212, notification that the Serv-
ice has determined that a deficiency
exists under section 6211 with respect
to the tax imposed by section 4971 (a)
or (b) on such taxpayer, except that if
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the Service determines that the collec-
tion of such tax is in jeopardy within
the meaning of section 6861(a), such no-
tification may be disclosed after
issuance of the notice of deficiency or
jeopardy assessment;

(9) Notification of receipt by the
Service of, and action taken with re-
spect to, an application by or on behalf
of a particular taxpayer for a waiver of
the tax imposed by section 4971 (b);

(10) Prior to issuance of a notice of
deficiency to a particular taxpayer
under section 6212, notification that a
deficiency exists under section 6211
with respect to the tax imposed by sec-
tion 4975 (a) or (b) on such taxpayer,
except that if the Service determines
that the collection of such tax is in
jeopardy within the meaning of section
6861(a), such notification may be dis-
closed after issuance of the notice of
deficiency or jeopardy assessment;

(11) Notification that the Service has
waived the tax imposed by section
4975(b) on a particular taxpayer;

(12) Notification of applicability of
section 4975 to a particular pension,
profit-sharing, or stock bonus plan, a
trust which is a part of such plan, or an
annuity or stock purchase plan en-
gaged in prohibited transactions within
the meaning of section 4975(c);

(13) Notification to a plan adminis-
trator that the Service has determined
that a pension, profit-sharing, stock
bonus, annuity, or stock purchase plan
no longer meets the requirements of
section 401(a) or 404(a)(2);

(14) Notification that the Service has
determined that there has been a ter-
mination or partial termination of a
particular pension, profit-sharing,
stock bonus, annuity, or stock pur-
chase plan within the meaning of sec-
tion 411(d)(3);

(15) Notification of the occurrence of
an event (other than an event described
in subparagraph (13), (14), or (18) of this
paragraph) which the Service has de-
termined to indicate that a particular
pension, profit-sharing, stock bonus,
annuity, or stock purchase plan may
not be sound under section 4043(c)(2) of
the Act;

(16) Notification that the Service has
received and responded to a request on
behalf of a particular pension, profit-
sharing, or stock bonus plan, a trust



Internal Revenue Service, Treasury

which is a part of such plan, or an an-
nuity or stock purchase plan for an ex-
tension of time for filing an annual re-
turn by such plan or trust;

(17) Notification that the Service has
received and responded to a request on
behalf of a particular pension, profit-
sharing, or stock bonus plan, a trust
which is a part of such plan, or an an-
nuity or stock purchase plan to change
the annual accounting period of such
plan or trust;

(18) Notification that the Service has
determined that a particular plan does
not meet the requirements of section
412 without regard to whether such
plan is one described in section
4021(a)(2) of the Act;

(19) Notification of the results of an
investigation by the Service requested
by the Department of Labor or the
Pension Benefit Guaranty Corporation,
or both, with respect to whether the
tax described in section 4971 should be
imposed on any employer named in
such request or whether the tax im-
posed by section 4975 should be paid by
any person named in the request;

(20) Notification of receipt by the
Service of an application by a par-
ticular taxpayer for exemption under
section 4975(c)(2) or of initiation by the
Service of an administrative pro-
ceeding for such exemption;

(21) Notification of receipt by the
Service of, and action taken with re-
spect to, an application by or on behalf
of a particular taxpayer for a waiver or
variance of the minimum funding
standard under section 303 of the Act or
section 412(d);

(22) Notification that the Service in-
tends to undertake, is undertaking, or
has completed, an examination to de-
termine whether—

(i) A particular pension, profit-shar-
ing, or stock bonus plan, a trust which
is a part of such plan, or an annuity or
stock purchase plan meets the applica-
ble requirements of part I of sub-
chapter D of chapter 1 of the Code,

(ii) Any particular person is, or may
be, liable for any tax imposed by sec-
tion 4971 or 4975, or

(iii) A particular employee welfare
benefit plan, as defined in section 3(1)
of the Act, meets the applicable re-
quirements of section 501(c) or 120, to-
gether with any completed Department
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of Labor or Pension Benefit Guaranty
Corporation form (and supplemental
schedules) relating to such examina-
tion;

(23) Copies of initial pleadings indi-
cating that the Service intends to in-
tervene in a civil action under section
502(h) of the Act;

(24) Notification of receipt by the
Service of a request for technical ad-
vice as to whether a particular pension,
profit-sharing, or stock bonus plan, a
trust which is a part of such plan, or an
annuity or bond purchase plan should
be disqualified because of fiduciary ac-
tions subject to part 4 of subtitle B of
title I of the Act which may violate the
exclusive benefit rule of section 401(a);

(25) Notification of receipt by the Na-
tional Office of the Service of a request
by or on behalf of a particular taxpayer
for a ruling, opinion, variance, or waiv-
er under any provision of title I of the
Act and a copy of any such ruling,
opinion, variance or waiver;

(26) Notification that the Service pro-
poses to take substantive action which
would significantly impact on or sub-
stantially affect collectively bargained
plans and a description of such pro-
posed substantive action; and

(27) Notification of receipt by the
Service of, and action taken with re-
spect to, a request by a particular tax-
payer for a ruling under section
412(c)(8), 412(e), or 412(f).

Return information disclosed under
this paragraph includes the taxpayer
identity information (as defined in sec-
tion 6103(b)(6)) of the plan or trust, the
name and address of the sponsor and
administrator of the plan or trustee of
the trust, and the name and address of
the person authorized to represent the
plan or trust before the Service. Disclo-
sure of returns or return information
as provided by this paragraph will be
made only following receipt by the
Commissioner of Internal Revenue or
his delegate of an annual written re-
quest for such disclosure by the Sec-
retary of Labor or his delegate or the
Executive Director of the Pension Ben-
efit Guaranty Corporation or his dele-
gate describing the categories of re-
turns or return information to be dis-
closed by the Service and the par-
ticular purpose for which the returns
or return information is needed in the
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administration of title I or IV of the
Act, and designating by title the offi-
cers and employees of the Department
of Labor or such corporation to whom
such disclosure is authorized.

(b) Additional returns and return infor-
mation subject to disclosure—(1) Returns
and return information relating to auto-
matic notification. (i) Subject to the re-
quirements of subparagraph (3)(i) of
this paragraph, officers or employees of
the Service may disclose to officers
and employees of the Department of
Labor or the Pension Benefit Guaranty
Corporation for purposes of, but only
to the extent necessary in, the admin-
istration of title I or IV of the Act ad-
ditional return and return information
relating to any item described in para-
graph (a) of this section.

(ii) Subject to the requirements of
subparagraph (3)(ii) of this paragraph,
in connection with the disclosure of
any item as provided by paragraph (a)
of this section, officers and employees
of the Service may disclose to officers
and employees of the Department of
Labor or the Pension Benefit Guaranty
Corporation such additional returns
and return information relating to
such item as the Service determines
are or may be necessary in the admin-
istration of title I or IV of the Act.

(2) Other returns and return informa-
tion. Subject to the requirements of
subparagraph (3)(i) of this paragraph,
officers or employees of the Service
may disclose to officers and employees
of the Department of Labor or the Pen-
sion Benefit Guaranty Corporation re-
turns and return information (other
than returns and return information
disclosed as provided by paragraph (a)
of this section or §301.6103(1)(2)-1 or
§301.6103(1)(2)-2 for purposes of, but
only to the extent necessary in, admin-
istration of title I or IV of the Act.

(3) Procedures. (i) Disclosure of re-
turns or return information by officers
or employees of the Service as provided
by subparagraph (1)(i) or (2) of this
paragraph will be made only following
receipt by the Commissioner of Inter-
nal Revenue or his delegate of a writ-
ten request for such disclosure by the
Secretary of Labor or his delegate or
the Executive Director of the Pension
Benefit Guaranty Corporation or his
delegate identifying the particular tax-
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payer by whom such return was made
or to whom such return information re-
lates, describing the particular returns
or return information to be disclosed,
stating the purpose for which the re-
turns or return information is needed
in the administration of title I or IV of
the Act, and designating by title the
officers and employees of such depart-
ment or corporation to whom such dis-
closure is authorized.

(ii) Disclosure of returns or return in-
formation by officers or employees of
the Service as provided by subpara-
graph (1)(ii) of this paragraph will be
made only following receipt by the
Commissioner of Internal Revenue or
his delegate of an annual written re-
quest for such disclosure by the Sec-
retary of Labor or his delegate or the
Executive Director of the Pension Ben-
efit Guaranty Corporation or his dele-
gate stating the purpose for which the
returns or return information is needed
in the administration of title I or IV of
the Act, and designating by title the
officers and employees of such depart-
ment or corporation to whom such dis-
closure is authorized.

(c) Disclosure and use of returns and
return information by officers and em-
ployees of Department of Labor, Pension
Benefit Guaranty Corporation, and De-
partment of Justice—(1) Use by officers
and employees of Department of Labor
and Pension Benefit Guaranty Corpora-
tion. Returns and return information
disclosed to officers and employees of
the Department of Labor and the Pen-
sion Benefit Guaranty Corporation as
provided by this section may be used
by such officers and employees for pur-
poses of, but only to the extent nec-
essary in, administration of any provi-
sion of title I or IV of the Act, includ-
ing any preparation for any adminis-
trative or judicial proceeding (or inves-
tigation which may result in such a
proceeding) authorized by, or described
in, title I or IV of the Act.

(2) Disclosure by officers and employees
of Department of Labor and Pension Ben-
efit Guaranty Corporation to, and use by,
other persons, including officers and em-
ployees of the Department of Justice. (i)
Returns and return information dis-
closed to officers and employees of the
Department of Labor or the Pension
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Benefit Guaranty Corporation as pro-
vided by this section may be disclosed
by such officers and employees to offi-
cers and employees of the Department
of Justice (including United States at-
torneys) personally and directly en-
gaged in, and for their necessary use
in, any Federal grand jury proceeding,
or preparation for any civil or criminal
judicial proceeding (or for their nec-
essary use in an investigation which
may result in such a proceeding), au-
thorized by, or described in, title I or
IV of the Act.

(ii) Returns and return information
disclosed to officers and employees of
the Department of Labor, the Pension
Benefit Guaranty Corporation, and the
Department of Justice as provided by
this section may be disclosed by such
officers and employees to other per-
sons, including, but not limited to, per-
sons described in subparagraph (2)(iii)
of this paragraph, but only to the ex-
tent necessary in connection with ad-
ministration of the provisions of title I
or IV of the Act, including a Federal
grand jury proceeding, and proper prep-
aration for a proceeding (or investiga-
tion), described in subparagraph (1) or
(2)(i1). Such disclosures may include,
but are not limited to, disclosures
where necessary—

(A) To properly obtain the services of
persons having special knowledge or
technical skills;

(B) To properly interview, consult,
depose, or interrogate or otherwise ob-
tain relevant information from the tax-
payer to whom such return or return
information relates (or the legal rep-
resentative of such taxpayer) or any
witness who may be called to give evi-
dence in the proceeding; or

(C) To properly conduct negotiations
concerning, or obtain authorization
for, settlement or disposition of the
proceeding, in whole or in part, or stip-
ulations of fact in connection with the
proceeding.

Disclosure of a return or return infor-
mation to a person other than the tax-
payer to whom such return or return
information relates (or the legal rep-
resentative of such taxpayer) to prop-
erly accomplish any purpose or activ-
ity described in this subparagraph
should be made, however, only if such
purpose or activity cannot otherwise
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properly be accomplished without
making such disclosure.

(iii) Among those persons to whom
returns and return information may be
disclosed by officers and employees of
the Department of Labor, the Pension
Benefit Guaranty Corporation, and the
Department of Justice as provided by
subparagraph (2)(ii) of this paragraph
are:

(A) Other officers and employees of
the Department of Labor, the Pension
Benefit Guaranty Corporation, and the
Department of Justice;

(B) Officers and employees of another
Federal agency (as defined in section
6103(b)(9)) working under the direction
and control of such officers and em-
ployees of the Department of Labor,
the Pension Benefit Guaranty Corpora-
tion, or the Department of Justice; and

(C) Court reporters.

Disclosure of returns or return infor-
mation to other persons by officers and
employees of the Department of Labor
or the Pension Benefit Guaranty Cor-
poration as provided by subparagraph
(2)(ii) of this paragraph for purposes of
conducting research, surveys, studies,
and publications referred to in section
513(a), or authorized by title IV, of the
Act shall be restricted, however, to dis-
closure to other officers and employees
of such department or corporation to
whom such disclosure is necessary in
connection with such conduct or to the
taxpayer by whom such return was
made or to whom such return informa-
tion relates if the return or return in-
formation can be associated with, or
otherwise identify, directly or indi-
rectly, a particular taxpayer.

(3) Disclosure in judicial proceedings. A
return or return information disclosed
to officers and employees of the De-
partment of Labor, the Pension Benefit
Guaranty Corporation, or the Depart-
ment of Justice as provided by this sec-
tion may be entered into evidence by
such officers or employees in a civil or
criminal judicial proceeding authorized
by, or described in, title I or IV of the
Act, provided that, in the case of a ju-
dicial proceeding described in section
6103(i)(4), the requirements of section
6103(i)(4) have first been met.

(d) Disclosure of returns and return in-
formation in connection with certain con-
sultations between Departments of the
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Treasury and Labor. Upon general writ-
ten request to the Commissioner of In-
ternal Revenue by the Secretary of
Labor, officers and employees of the
Service may disclose to officers and
employees of the Department of Labor
such returns and return information as
may be necessary to properly carry out
any consultation required by section
3002, 3003, or 3004 of the Act.

(e) Return information open to public
inspection under section 6104. Nothing in
these regulations shall be construed to
deny officers and employees of the De-
partment of Labor and the Pension
Benefit Guaranty Corporation the
right to inspect return information
available to the public under section
6104 of the Code.

(Secs. 6103 and 7805 of the Internal Revenue
Code of 1954 (90 Stat. 1667, 1685, 68A Stat. 917;
26 U.S.C. 6103 and 7805))

[T.D. 7723, 45 FR 65571, Oct. 3, 1980, as amend-
ed by T.D. 7757, 46 FR 6930, Jan. 22, 1981; T.D.
7911, 48 FR 40377, Sept. 7, 1983]

§301.6103(1)(14)-1 Disclosure of return
information to United States Cus-
toms Service.

(a) General rule. Pursuant to the pro-
visions of section 6103(1)(14) of the In-
ternal Revenue Code, officers and em-
ployees of the Internal Revenue Serv-
ice may disclose to officers and em-
ployees of the United States Customs
Service return information (as defined
by section 6103(b)) with respect to taxes
imposed by chapters 1 and 6 of the In-
ternal Revenue Code solely for pur-
poses of, and only to the extent nec-
essary in—

(1) Ascertaining the correctness of
any entry in audits as provided for in
section 509 of the Tariff Act of 1930 or;

(2) Other actions to recover any loss
of revenue, or to collect duties, taxes,
and fees, determined to be due and
owing pursuant to such audits.

(b) Procedures. Disclosure of return
information by officers or employees of
the Internal Revenue Service as pro-
vided by paragraph (a) of this section
will be made only following receipt by
the Internal Revenue Service of a writ-
ten request for the disclosure by the
Commissioner of the U.S. Customs
Service identifying—

(1) The particular items of return in-
formation to be disclosed;
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(2) The particular taxpayer to whom
the return information relates;

(3) The taxable period or date to
which the return information relates;

(4) The particular purpose for which
each item of return information is
needed, including an explanation as to
how the requested information is nec-
essary to accomplish that purpose. In
addition, the request must designate
by title the officers and employees of
the Customs Service to whom the dis-
closure is authorized and certify that
the Customs Service has initiated or
intends to initiate, under section 509 of
the Tariff Act of 1930, an audit of each
taxpayer for whom return information
is requested or that the taxpayer has a
transactional or ownership relation-
ship with the subject of such an audit.

(¢c) Return information subject to disclo-
sure. Any return information requested
must be necessary to a Customs deter-
mination of the correctness of any
entry in audits conducted under sec-
tion 509 of the Tariff Act of 1930. Tax-
payers as to whom return information
is requested must either be the subject
of a Customs audit (or intended audit)
or have a transactional or ownership
relationship with the subject of a Cus-
toms audit. Requested information
must relate to the declared value, clas-
sification or rate of duty applicable to
entered merchandise. Requested infor-
mation may also include any adjust-
ment by the IRS to the items of return
information described by this para-
graph.

(d) Return information mnot subject to
disclosure. The following return infor-
mation may not be requested or dis-
closed pursuant to section 6103(1)(14) of
the Internal Revenue Code: any Ad-
vance Pricing Agreement or informa-
tion submitted to or generated by the
IRS as part of the negotiation process
for an Advance Pricing Agreement, or
any information to the extent its dis-
closure would be inconsistent with a
tax treaty or executive agreement with
respect to which the United States is a
party.

(e) Impairment of tar administration.
Return information with respect to a
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taxpayer may not be disclosed pursu-
ant to this section if the IRS deter-
mines that the disclosure would iden-
tify a confidential informant or seri-
ously impair any civil or criminal tax
investigation or proceeding.

(f) Use by Customs Service. Return in-
formation disclosed under this section
may be used by the U.S. Customs Serv-
ice to the extent necessary to ascertain
or to document the correctness of any
entry in audits as provided for in sec-
tion 509 of the Tariff Act of 1930 and in
any related administrative proceedings
to recover any loss of revenue, or to
collect duties, taxes or fees, deter-
mined to be due and owing pursuant to
these audits. Uses may include, to the
extent necessary, disclosure to the im-
porter (or the legal representative of
such importer) subject to the audit
with respect to which the information
was requested.

(g) Disclosure to, and use by, the De-
partment of Justice. Return information
disclosed to officers and employees of
the U.S. Customs Service as provided
by this section may be disclosed by
these officers and employees to officers
and employees of the Department of
Justice (including United States attor-
neys) personally and directly engaged
in, and solely for their necessary use
in, advocating or defending the correct-
ness of Customs determinations with
respect to any entry, in any civil judi-
cial proceeding, or any preparations
therefor (or for their necessary use in
an investigation which may result in
such a proceeding), to recover any loss
of revenue, or to collect duties, taxes
or fees, determined to be due and owing
as a consequence of an audit provided
for in section 509 of the Tariff Act of
1930.

(h) Disclosure by officers and employees
of the Department of Justice. Return in-
formation disclosed to officers and em-
ployees of the Department of Justice
(including United States Attorneys) as
provided by this section may be dis-
closed by these officers and employees
to other persons as is necessary to
properly accomplish the purposes or
activities described in paragraph (g).
Disclosure of return information to a
person, other than the importer (or the
legal representative of the importer)
subject to the audit with respect to
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which the information was originally
requested, to properly accomplish any
purpose or activity described in para-
graph (g) may be made, however, only
if the purpose or activity cannot other-
wise properly be accomplished without
making the disclosure. Disclosures
may include, but are not limited to,
disclosures where necessary—

(1) To properly obtain the services of
persons having special knowledge or
technical skills;

(2) To properly interview, consult, de-
pose, or interrogate or otherwise ob-
tain relevant information from, the
taxpayer (or the legal representative of
the taxpayer) to whom the return in-
formation relates or any witness who
may be called to give evidence in the
proceeding; or

(3) To properly conduct negotiations
concerning, or obtain authorization
for, settlement or disposition of the
proceeding, in whole or in part, or stip-
ulations of fact in connection with the
proceeding.

(i) Use in criminal judicial proceedings.
Return information disclosed pursuant
to this section may not be used in any
criminal judicial proceeding, or any
preparations therefor (or in a criminal
investigation which may result in such
a proceeding), involving the enforce-
ment of a criminal statute, without
compliance with the requirements of
section 6103(i) (1) or (2) as appropriate.
However, the return information may
in any event be used for purposes of
complying with the requirements of
section 6103(i).

(j) Restrictions. Return information
disclosed to officers and employees of
the U.S. Customs Service or to the De-
partment of Justice as provided by this
section may not be used or disclosed
for any purpose other than to ascer-
tain, or advocate or defend the correct-
ness of, Customs determinations with
respect to, any entry in the audits for
which the information was requested
or in certain actions resulting from the
audits as described above. Return in-
formation disclosed to officers and em-
ployees of the U.S. Customs Service or
to the Department of Justice as pro-
vided by this section may not be dis-
closed to any person, including any
contractor of the U.S. Customs Serv-
ice, except as provided by this section,
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or as otherwise provided by section 6103
of the Internal Revenue Code.

[T.D. 8527, 59 FR 11548, Mar. 11, 1994. Redesig-
nated by T.D. 8694, 61 FR 66220, Dec. 17, 1996]

§301.6103(m)-1 Disclosure of taxpayer
identity information.

(a) Definition. For purposes of apply-
ing the provisions of section 6103(m) of
the Internal Revenue Code, the term
agent includes a contractor.

(b) Effective date. This section is ap-
plicable January 6, 2004.

[T.D. 9111, 69 FR 507, Jan. 6, 2004]

§301.6103(n)-1 Disclosure of returns
and return information in connec-
tion with written contracts or
agreements for the acquisition of
property or services for tax admin-
istration purposes.

(a) General rule. (1) Pursuant to the
provisions of section 6103(n) of the In-
ternal Revenue Code and subject to the
conditions of this section, officers and
employees of the Treasury Depart-
ment, a State tax agency, the Social
Security Administration, or the De-
partment of Justice, are authorized to
disclose returns and return informa-
tion (as defined in section 6103(b)) to
any person (including, in the case of
the Treasury Department, any person
described in section 7513(a)), or to an
officer or employee of the person, for
purposes of tax administration (as de-
fined in section 6103(b)(4)), to the ex-
tent necessary in connection with a
written contract or agreement for the
acquisition of—

(i) Equipment or other property; or

(ii) Services relating to the proc-
essing, storage, transmission, or repro-
duction of returns or return informa-
tion, the programming, maintenance,
repair, or testing of equipment or other
property, or the providing of other
services.

(2) Any person, or officer or employee
of the person, who receives returns or
return information under paragraph
(a)(1) of this section, may—

(i) Further disclose the returns or re-
turn information to another officer or
employee of the person whose duties or
responsibilities require the returns or
return information for a purpose de-
scribed in this paragraph (a); or

76

26 CFR Ch. | (4-1-12 Edition)

(ii) Further disclose the returns or
return information, when authorized in
writing by the Internal Revenue Serv-
ice (IRS), to the extent necessary to
carry out the purposes described in this
paragraph (a). Disclosures may include
disclosures to an agent or subcon-
tractor of the person, or officer or em-
ployee of the agent or subcontractor.

(3) An agent or subcontractor, or offi-
cer or employee of the agent or subcon-
tractor, who receives returns or return
information under paragraph (a)(2)(ii)
of this section, may further disclose
the returns or return information to
another officer or employee of the
agent or subcontractor whose duties or
responsibilities require the returns or
return information for a purpose de-
scribed in this paragraph (a).

(4) Any person, or officer, employee,
agent or subcontractor of the person,
or officer or employee of the agent or
subcontractor, who receives returns or
return information under this para-
graph (a), may, subject to the provi-
sions of §301.6103(p)(2)(B)-1 (concerning
disclosures by a Federal, State, or local
agency, or its agents or contractors),
further disclose the returns or return
information for a purpose authorized,
and subject to all applicable conditions
imposed, by section 6103.

(b) Limitations. (1) Disclosure of re-
turns or return information in connec-
tion with a written contract or agree-
ment for the acquisition of property or
services described in paragraph (a) of
this section will be treated as nec-
essary only if the performance of the
contract or agreement cannot other-
wise be reasonably, properly, or eco-
nomically carried out without the dis-
closure.

(2) Disclosure of returns or return in-
formation in connection with a written
contract or agreement for the acquisi-
tion of property or services described
in paragraph (a) of this section shall be
made only to the extent necessary to
reasonably, properly, or economically
perform the contract. For example, dis-
closure of returns or return informa-
tion to employees of a contractor for
purposes of programming, maintaining,
repairing, or testing computer equip-
ment used by the IRS or a State tax
agency shall be made only if the serv-
ices cannot be reasonably, properly, or
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economically performed without the
disclosure. If it is determined that dis-
closure of returns or return informa-
tion is necessary, and if the services
can be reasonably, properly, or eco-
nomically performed by disclosure of
only parts or portions of a return or if
deletion of taxpayer identity informa-
tion (as defined in section 6103(b)(6)) re-
flected on a return would not seriously
impair the ability of the employees to
perform the services, then only the
parts or portions of the return, or only
the return with taxpayer identity in-
formation deleted, may be disclosed.

(c) Penalties. Any person, or officer,
employee, agent or subcontractor of
the person, or officer or employee of
the agent or subcontractor, who re-
ceives returns or return information
under paragraph (a) of this section, is
subject to the civil and criminal pen-
alty provisions of sections 7431, 7213,
and 7213A for the unauthorized inspec-
tion or disclosure of the returns or re-
turn information.

(d) Notification requirements. Any per-
son, or agent or subcontractor of the
person, who receives returns or return
information under paragraph (a) of this
section shall provide written notice to
his, her, or its officers and employees
receiving the returns or return infor-
mation that—

(1) Returns or return information dis-
closed to the officer or employee may
be used only for a purpose and to the
extent authorized by paragraph (a) of
this section and that the officer or em-
ployee is subject to the civil and crimi-
nal penalty provisions of sections 7431,
7213, and 7213A for the unauthorized in-
spection or disclosure of the returns or
return information;

(2) Further inspection of any returns
or return information for a purpose or
to an extent not authorized by para-
graph (a) of this section constitutes a
misdemeanor, punishable upon convic-
tion by a fine of as much as $1,000, or
imprisonment for as long as 1 year, or
both, together with costs of prosecu-
tion;

(3) Further disclosure of any returns
or return information for a purpose or
to an extent not authorized by para-
graph (a) of this section constitutes a
felony, punishable upon conviction by
a fine of as much as $5,000, or imprison-
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ment for as long as 5 years, or both, to-
gether with the costs of prosecution;

(4) Further inspection or disclosure
of returns or return information by any
person who is not an officer or em-
ployee of the United States for a pur-
pose or to an extent not authorized by
paragraph (a) of this section may re-
sult also in an award of civil damages
against that person in an amount not
less than $1,000 for each act of unau-
thorized inspection or disclosure; or
the sum of actual damages sustained
by the plaintiff as a result of the unau-
thorized inspection or disclosure plus,
in the case of a willful inspection or
disclosure or an inspection or disclo-
sure that is the result of gross neg-
ligence, punitive damages. In addition,
costs and reasonable attorneys fees
may be awarded; and

(5) A conviction for an offense ref-
erenced in paragraph (d)(2) or (3) of this
section shall, in addition to any other
punishment, result in dismissal from
office or discharge from employment if
the person convicted is an officer or
employee of the United States.

(e) Safeguards. (1) Any person, or
agent or subcontractor of the person,
who may receive returns or return in-
formation under paragraph (a) of this
section, shall agree, before disclosure
of any returns or return information to
the person, agent, or subcontractor, to
permit an inspection by the IRS of his,
her, or its site or facilities.

(2) Any person, or officer, employee,
agent or subcontractor of the person,
or officer or employee of the agent or
subcontractor, who receives returns or
return information under paragraph (a)
of this section, shall comply with all
applicable conditions and requirements
as the IRS may prescribe from time to
time (prescribed requirements) for the
purposes of protecting the confiden-
tiality of returns and return informa-
tion and preventing any disclosure or
inspection of returns or return infor-
mation in a manner not authorized by
this section.

(3) The terms of any written contract
or agreement for the acquisition of
property or services as described in
paragraph (a) of this section shall pro-
vide, or shall be amended to provide,
that any person, or officer, employee,
agent or subcontractor of the person,
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or officer or employee of the agent or
subcontractor, who receives returns or
return information under paragraph (a)
of this section, shall comply with the
prescribed requirements. Any contract
or agreement shall be made available
to the IRS before execution of the con-
tract or agreement. For purposes of
this paragraph (e)(3), a written con-
tract or agreement shall include any
contract or agreement between a per-
son and an agent or subcontractor of
the person to provide the property or
services described in paragraph (a) of
this section.

(4) If the IRS determines that any
person, or officer, employee, agent or
subcontractor of the person, or officer
or employee of the agent or subcon-
tractor, who receives returns or return
information under paragraph (a) of this
section, has failed to, or does not, sat-
isfy the prescribed requirements, the
IRS, consistent with the regulations
under section 6103(p)(7), may take any
actions it deems necessary to ensure
that the prescribed requirements are or
will be satisfied, including—

(i) Suspension of further disclosures
of returns or return information by the
IRS to the State tax agency, the Social
Security Administration, or the De-
partment of Justice, until the IRS de-
termines that the conditions and re-
quirements have been or will be satis-
fied;

(ii) Suspension of further disclosures
by the Treasury Department otherwise
authorized by paragraph (a) of this sec-
tion; and

(iii) Suspension or termination of
any duty or obligation arising under a
contract or agreement with the Treas-
ury Department.

(f) Definitions. For purposes of this
section—

(1) The term Treasury Department in-
cludes the IRS, the Office of the Chief
Counsel for the IRS, and the Office of
the Treasury Inspector General for Tax
Administration;

(2) The term State tax agency means
an agency, body, or commission de-
scribed in section 6103(d); and

(3) The term Department of Justice in-
cludes offices of the United States At-
torneys.
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(g) Effective date. This section is ap-
plicable on June 5, 2007.

[T.D. 9327, 72 FR 30976, June 5, 2007]

§301.6103(n)-2 Disclosure of return in-
formation in connection with writ-
ten contracts among the IRS, whis-
tleblowers, and legal representa-
tives of whistleblowers.

(a) General rule. (1) Pursuant to the
provisions of sections 6103(n) and 7623
of the Internal Revenue Code and sub-
ject to the conditions of this section,
an officer or employee of the Treasury
Department is authorized to disclose
return information (as defined in sec-
tion 6103(b)(2)) to a whistleblower and,
if applicable, the legal representative
of the whistleblower, to the extent nec-
essary in connection with a written
contract among the Internal Revenue
Service (IRS), the whistleblower and, if
applicable, the legal representative of
the whistleblower, for services relating
to the detection of violations of the in-
ternal revenue laws or related statutes.

(2) The IRS shall have the discretion
to determine whether to enter into a
written contract pursuant to section
7623 with the whistleblower and, if ap-
plicable, the legal representative of the
whistleblower, for services described in
paragraph (a)(1) of this section.

(b) Limitations. (1) Disclosure of re-
turn information in connection with a
written contract for services described
in paragraph (a)(1) of this section shall
be made only to the extent the IRS
deems it necessary in connection with
the reasonable or proper performance
of the contract. Disclosures may in-
clude, but are not limited to, disclo-
sures to accomplish properly any pur-
pose or activity of the nature described
in section 6103(k)(6) and the regulations
thereunder.

(2) If the IRS determines that the
services of a whistleblower and, if ap-
plicable, the legal representative of the
whistleblower, as described in para-
graph (a)(1) of this section, can be per-
formed reasonably or properly by dis-
closure of only parts or portions of re-
turn information, then only the parts
or portions of the return information
shall be disclosed.

(3) Upon written request by a whis-
tleblower, or a legal representative of a
whistleblower, with whom the IRS has
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entered into a written contract for
services as described in paragraph
(a)(1) of this section, the Director of
the Whistleblower Office, or designee of
the Director, may inform the whistle-
blower and, if applicable, the legal rep-
resentative of the whistleblower, of the
status of the whistleblower’s claim for
award under section 7623, including
whether the claim is being evaluated
for potential investigative action, or is
pending due to an ongoing examina-
tion, appeal, collection action, or liti-
gation. The information may be dis-
closed only if the IRS determines that
the disclosure would not seriously im-
pair Federal tax administration.

(4) Return information disclosed to a
whistleblower and, if applicable, a legal
representative of a whistleblower,
under this section, shall not be further
disclosed or otherwise used by the
whistleblower or a legal representative
of a whistleblower, except as expressly
authorized in writing by the IRS.

(c) Penalties. Any whistleblower, or
legal representative of a whistleblower,
who receives return information under
this section, is subject to the civil and
criminal penalty provisions of sections
7431, 7213, and 7213A for the unauthor-
ized inspection or disclosure of the re-
turn information.

(d) Safeguards. (1) Any whistleblower,
or the legal representative of a whistle-
blower, who receives return informa-
tion under this section, shall comply
with all applicable conditions and re-
quirements as the IRS may prescribe
from time to time for the purposes of
protecting the confidentiality of the
return information and preventing any
disclosure or inspection of the return
information in a manner not author-
ized by this section (prescribed require-
ments).

(2) Any written contract for services
as described in paragraph (a)(1) of this
section shall provide that any whistle-
blower and, if applicable, the legal rep-
resentative of a whistleblower, who has
access to return information under this
section, shall comply with the pre-
scribed requirements.

(3) Any whistleblower, or the legal
representative of a whistleblower, who
may receive return information under
this section, shall agree in writing, be-
fore any disclosure of return informa-
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tion is made, to permit an inspection of
the whistleblower’s or the legal rep-
resentative’s premises by the IRS rel-
ative to the maintenance of the return
information disclosed under these regu-
lations and, upon completion of serv-
ices as described in the written con-
tract with the IRS, to dispose of all re-
turn information by returning the re-
turn information, including any and all
copies or notes made, to the IRS, or to
the extent that it cannot be returned,
by destroying the information in a
manner consistent with prescribed re-
quirements.

(4) If the IRS determines that any
whistleblower, or the legal representa-
tive of a whistleblower, who has access
to return information under this sec-
tion, has failed to, or does not, satisfy
the prescribed requirements, the IRS,
using the procedures described in the
regulations under section 6103(p)(7),
may take any action it deems nec-
essary to ensure that the prescribed re-
quirements are or will be satisfied, in-
cluding—

(i) Suspension of further disclosures
of return information by the IRS to the
whistleblower and, if applicable, the
legal representative of the whistle-
blower, until the IRS determines that
the conditions and requirements have
been or will be satisfied; and

(ii) Suspension or termination of any
duty or obligation arising under the
contract with the IRS.

(e) Definitions. For purposes of this
section—

(1) The term Treasury Department in-
cludes the IRS and the Office of the
Chief Counsel for the IRS.

(2) The term whistleblower means an
individual who provides information to
the IRS regarding violations of the tax
laws or related statutes and submits a
claim for an award under section 7623
with respect to the information.

(3) The term Ilegal representative
means any individual who is a member
in good standing in the bar of the high-
est court of any state, possession, ter-
ritory, commonwealth, or the District
of Columbia, and who has a written
power of attorney executed by the
whistleblower.

(f) Effective/applicability date. This
section is applicable on March 15, 2011.

[T.D. 9516, 76 FR 13882, Mar. 15, 2011]
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§301.6103(p)(2)(B)-1 Disclosure of re-
turns and return information by
other agencies.

(a) General rule. Subject to the re-
quirements of paragraphs (b), (¢), and
(d) of this section, returns or return in-
formation that have been obtained by a
Federal, state or local agency, or its
agents or contractors, in accordance
with section 6103 (the first recipient)
may be disclosed by the first recipient
to another recipient authorized to re-
ceive such returns or return informa-
tion under section 6103 (the second re-
cipient).

(b) Approval by Commissioner. A dis-
closure described in paragraph (a) of
this section may be made if the Com-
missioner of Internal Revenue (the
Commissioner) determines, after re-
ceiving a written request under this
section, that such returns or return in-
formation are more readily available
from the first recipient than from the
Internal Revenue Service (IRS). The
disclosure authorization by the Com-
missioner shall be directed to the head
of the first recipient and may contain
such conditions or restrictions as the
Commissioner may prescribe. The dis-
closure authorization may be revoked
by the Commissioner at any time.

(c) Requirements and restrictions. The
second recipient may receive only re-
turns or return information as author-
ized by the provision of section 6103 ap-
plicable to such second recipient. Any
returns or return information disclosed
may be used by the second recipient
only for a purpose authorized by and
subject to any conditions imposed by
section 6103 and the regulations there-
under, including, if applicable, safe-
guards imposed by section 6103(p)(4).

(d) Records and reports of disclosure.
The first recipient shall maintain to
the satisfaction of the IRS a perma-
nent system of standardized records re-
garding such disclosure authorization
described in paragraph (a) of this sec-
tion and any disclosure of returns and
return information made pursuant to
such authorization, and shall provide
such information as prescribed by the
Commissioner in order to enable the
IRS to comply with its obligations
under section 6103(p)(3) to Kkeep ac-
countings for disclosures and to make
annual reports of disclosures to the
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Joint Committee on Taxation. The in-
formation required for reports to the
Joint Committee on Taxation must be
provided within 30 days after the close
of each calendar year. The require-
ments of this paragraph do not apply
to the disclosure of returns and return
information as provided by paragraph
(a) of this section which, had such dis-
closures been made directly by the
IRS, would not have been subject to
the recordkeeping requirements im-
posed by section 6103(p)(3)(A).

(e) Effective date. This section is ap-
plicable on January 21, 2003.

[T.D. 9036, 68 FR 2696, Jan. 21, 2003]

§301.6103(p)(4)-1 Procedures relating
to safeguards for returns or return
information.

For security guidelines and other
safeguards for protecting returns and
return information, see guidance pub-
lished by the Internal Revenue Service.
For procedures for administrative re-
view of a determination that an au-
thorized recipient has failed to safe-
guard returns or return information,
see §301.6103(p)(7)-1.

[T.D. 9445, 74 FR 6830, Feb. 11, 2009]

§301.6103(p)(7)-1 Procedures for ad-
ministrative review of a determina-
tion that an authorized recipient
has failed to safeguard returns or
return information.

(a) In general. Notwithstanding any
section of the Internal Revenue Code
(Code), the Internal Revenue Service
(IRS) may terminate or suspend disclo-
sure of returns and return information
to any authorized recipient specified in
section (p)(4) of section 6103, if the IRS
determines that:

(1) The authorized recipient has al-
lowed an unauthorized inspection or
disclosure of returns or return informa-
tion and that the authorized recipient
has not taken adequate corrective ac-
tion to prevent the recurrence of an
unauthorized inspection or disclosure;
or

(2) The authorized recipient does not
satisfactorily maintain the safeguards
prescribed by section 6103(p)(4), and has
made no adequate plan to improve its
system to maintain the safeguards sat-
isfactorily.
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(b) Notice of IRS’s intention to termi-
nate or suspend disclosure. Prior to ter-
minating or suspending authorized dis-
closures, the IRS will notify the au-
thorized recipient in writing of the
IRS’s preliminary determination and of
the IRS’s intention to discontinue dis-
closure of returns and return informa-
tion to the authorized recipient. Upon
so notifying the authorized recipient,
the IRS, if it determines that tax ad-
ministration otherwise would be seri-
ously impaired, may suspend further
disclosures of returns and return infor-
mation to the authorized recipient
pending a final determination by the
Commissioner or a Deputy Commis-
sioner described in paragraph (d)(2) of
this section.

(c) Authorized recipient’s right to ap-
peal. An authorized recipient shall have
30 days from the date of receipt of a no-
tice described in paragraph (b) of this
section to appeal the preliminary de-
termination described in paragraph (b)
of this section. The appeal shall be
made directly to the Commissioner.

(d) Procedures for administrative re-
view. (1) To appeal a preliminary deter-
mination described in paragraph (b) of
this section, the authorized recipient
shall send a written request for a con-
ference to: Commissioner of Internal
Revenue (Attention: SE:S:CLD:GLD),
1111 Constitution Avenue, NW., Wash-
ington, DC 20224. The request must in-
clude a complete description of the au-
thorized recipient’s present system of
safeguarding returns or return infor-
mation received by the authorized re-
cipient (and its authorized contractors
or agents, if any). The request must
state the reason or reasons the author-
ized recipient believes that such sys-
tem or practice (including improve-
ments, if any, to such system or prac-
tice expected to be made in the near fu-
ture) is or will be adequate to safe-
guard returns or return information.

(2) Within 45 days of the receipt of
the request made in accordance with
the provisions of paragraph (d)(1) of
this section, the Commissioner or Dep-
uty Commissioner personally shall
hold a conference with representatives
of the authorized recipient, after which
the Commissioner or Deputy Commis-
sioner shall make a final determina-
tion with respect to the appeal.
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(e) Effective/applicability date. This
section applies to all authorized recipi-
ents of returns and return information
that are subject to the safeguard re-
quirements set forth in section
6103(p)(4) on or after February 11, 2009.

[T.D. 9445, 74 FR 6830, Feb. 11, 2009]

§301.6104(a)-1 Public inspection of
material relating to tax-exempt or-
ganizations.

(a) Applications for exemption from
Federal income tax, applications for a
group exemption letter, and supporting
documents. If the Internal Revenue
Service determines that an organiza-
tion described in section 501(c) or sec-
tion 501(d) is exempt from Federal in-
come tax for any taxable year, the ap-
plication upon which the determina-
tion is based, together with any sup-
porting documents, shall be open to
public inspection. Such applications
and supporting documents shall be
open for public inspection even after
any revocation of the Internal Revenue
Service’s determination that the orga-
nization is exempt from Federal in-
come tax. In the past, some applica-
tions were destroyed and therefore are
not available for inspection. For pur-
poses of determining the availability
for public inspection, a claim for ex-
emption from Federal income tax filed
to re-establish exempt status after de-
nial thereof under the provisions of
section 503 or 504 (as in effect on De-
cember 31, 1969), or under the cor-
responding provisions of any prior rev-
enue law, is considered an application
for exemption from Federal income
tax.

(b) Notices of status filed by political or-
ganizations. If, in accordance with sec-
tion 527(i), an organization notifies the
Internal Revenue Service that it is a
political organization as described in
section 527, exempt from Federal in-
come tax for any taxable year, the no-
tice of status filed by the political or-
ganization shall be open to public in-
spection.

(c) Letters or documents issued by the
Internal Revenue Service with respect to
an application for exemption from Federal
income tax. If an application for exemp-
tion from Federal income tax is filed
with the Internal Revenue Service
after October 31, 1976, and is open to
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public inspection under paragraph (a)
of this section, then any letter or docu-
ment issued to the applicant by the In-
ternal Revenue Service that relates to
the application is also open to public
inspection. For rules relating to when
a letter or document is issued, see
§301.6110-2(h). Letters or documents to
which this paragraph (c) applies in-
clude, but are not limited to—

(1) Favorable rulings and determina-
tion letters, including group exemption
letters, issued in response to applica-
tions for exemption from Federal in-
come tax;

(2) Technical advice memoranda
issued with respect to the approval, or
subsequent approval, of an application
for exemption from Federal income
tax;

(3) Letters issued in response to an
application for exemption from Federal
income tax (including applications for
a group exemption letter) that propose
a finding that the applicant is not enti-
tled to be exempt from Federal income
tax, if the applicant is subsequently de-
termined, on the basis of that applica-
tion, to be exempt from Federal in-
come tax; and

(4) Any letter or document issued by
the Internal Revenue Service relating
to an organization’s status as an orga-
nization described in section 509(a),
4940(d)(2), 4942(j)(3), or 4943(f), including
a determination letter that the organi-
zation is or is not a private foundation.

(d) Requirement of exempt status. An
application for exemption from Federal
income tax (including applications for
a group exemption letter), supporting
documents, and letters or documents
issued by the Internal Revenue Service
that relate to the application shall not
be open to public inspection before the
organization is determined, on the
basis of that application, to be exempt
from Federal income tax for any tax-
able year. If an organization is deter-
mined to be exempt from Federal in-
come tax for any taxable year, these
materials shall not be withheld from
public inspection on the basis that the
organization is subsequently deter-
mined not to be exempt for any other
taxable year.

(e) Documents included in the term
“application for exemption from Federal
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income taxr.”” For purposes of this sec-
tion—

(1) Prescribed application form. If a
form is prescribed for an organization’s
application for exemption from Federal
income tax, the application includes
the form and all documents and state-
ments that the Internal Revenue Serv-
ice requires to be filed with the form,
any amendments or revisions to the
original application, or any resub-
mitted applications where the original
application was submitted in draft
form or was withdrawn. An application
includes an application for reinstate-
ment of tax-exempt status after an or-
ganization’s tax-exempt status has
been revoked pursuant to section
6033(j). An application submitted in
draft form or an application submitted
and later withdrawn is not considered
an application.

(2) No prescribed application form. If no
form is prescribed for an organization’s
application for exemption from Federal
income tax, the application includes
the submission by letter requesting
recognition of tax exemption and any
statements or documents as prescribed
by Revenue Procedure 2011-9, IRB 2011-
2 (January 10, 2011), or any successor
guidance describing procedures for ap-
plication for exempt status pursuant to
section 501 and section 521 of the Inter-
nal Revenue Code. See
§601.601(d)(2)(ii)(b).

(3) Application for a Group Exemption
Letter. The application for a group ex-
emption letter includes the letter sub-
mitted by or on behalf of subordinate
organizations that seek exempt status
pursuant to a group exemption letter
and any statements or documents as
prescribed by Revenue Procedure 80-27,
1980-1 CB 677 (June 20, 1980), and any
successor guidance. See
§601.601(d)(2)(ii)(b).

(4) Notice of status filed under section
527(i). For purposes of this section, doc-
uments included in the term ‘‘notice of
status filed under section 527(i)” in-
clude—

(i) Form 8871, ‘‘Political Organization
Notice of Section 527 Status;”’

(ii) Form 8453-X, ‘‘Declaration of
Electronic Filing of Notice of Section
527 Status;” and
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(iii) Any other additional forms or
documents that the Internal Revenue
Service may prescribe.

(f) Material open to public inspection
under section 6110. Under section 6110,
certain written determinations, includ-
ing negative determinations issued to
organizations that applied for an ex-
emption from Federal income tax,
issued by the Internal Revenue Service
are made available for public inspec-
tion. Section 6110 does not apply, how-
ever, to material that is open to public
inspection under section 6104. See sec-
tions 6104(a)(1) and 6110(1)(1).

(g) Supporting documents defined. For
purposes of this section, ‘‘supporting
documents,” with respect to an appli-
cation for exemption from Federal in-
come tax, means any statement or doc-
ument not described in paragraph (e) of
this section that is submitted by the
organization or group in support of its
application prior to a determination
described in paragraph (a) of this sec-
tion. Items submitted in connection
with an application in draft form, or
with an application submitted and
later withdrawn, are not supporting
documents. There are no supporting
documents with respect to Notices of
Status filed by political organizations.

(h) Statement of exempt status. For ef-
ficient tax administration, the Internal
Revenue Service may publish, in paper
or electronic format, the names of or-
ganizations currently recognized as ex-
empt from Federal income tax, includ-
ing organizations recognized as exempt
from Federal income tax under par-
ticular paragraphs of section 501(c) or
section 501(d). In addition to having the
opportunity to inspect material relat-
ing to an organization exempt from
Federal income tax, a person may re-
quest a statement, or the Internal Rev-
enue Service may disclose, in response
to or in anticipation of a request, the
following information—

(1) The subsection and paragraph of
section 501 (or the corresponding provi-
sion of any prior revenue law) under
which the organization or group has
been determined, on the basis of an ap-
plication open to public inspection, to
qualify for exemption from Federal in-
come tax; and
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(2) Whether an organization or group
is currently recognized as exempt from
Federal income tax.

(i) Publication of non-exempt status. (1)
For publication of the notice of the
revocation of a determination that an
organization is described in section
501(c)(3), see section 7428(c).

(2) For publication of a list including
any organization the tax exemption of
which is revoked for failure to file re-
quired returns or notices for three con-
secutive years, see section 6033(j).

(3) For publication of notice of sus-
pension of tax exemption of terrorist
organizations, see section 501(p).

(j) Withholding of certain information
from public inspection. For rules relat-
ing to certain information contained in
an application for exemption from Fed-
eral income tax and supporting docu-
ments that will be withheld from pub-
lic inspection, see §301.6104(a)-5(a).

(k) Procedures for inspection. For rules
relating to procedures for public in-
spection of applications for exemption
from Federal income tax and sup-
porting documents, see §301.6104(a)-6.

(1) Effective/applicability date. The
rules of this section apply February 29,
2012.

[T.D. 9581, 77 FR 12203, Feb. 29, 2012]

§301.6104(a)-2 Public inspection of
material relating to pension and
other plans.

(a) Material open to inspection. Except
as provided in §301.6104(a)-4 with re-
spect to plans having fewer than 26 par-
ticipants, an application for a deter-
mination letter which is filed with the
Internal Revenue Service after Sep-
tember 2, 1974, together with sup-
porting documents filed by the appli-
cant in support of the application, will
be open to public inspection under sec-
tion 6104(a)(1)(B) (i) and (ii). An appli-
cation for a determination letter and
supporting documents will be open to
public inspection whether or not the
application is withdrawn by the appli-
cant, and whether or not the Internal
Revenue Service determines that the
plan, account, or annuity to which the
application relates is qualified or that
any related trust or custodial account
is exempt from tax.

(b) Documents included in the term
“application for a determination letter’—
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(1) Employees’ plans and individual re-
tirement plans. For purposes of this sec-
tion, the term ‘‘application for a deter-
mination letter’” includes the docu-
ments that an applicant files with re-
spect to a request that the Internal
Revenue Service determine the quali-
fication of—

(i) A pension, profit-sharing, or stock
bonus plan under section 401(a),

(ii) An annuity plan under section
403(a),

(iii) A bond purchase plan under sec-
tion 405(a), or

(iv) An individual retirement account
or annuity described in section 408 (a),
(b) or (c).

(2) Tax exempt trusts or custodial ac-
counts. The term ‘‘application for a de-
termination letter’” also includes the
documents an applicant files with re-
spect to a request that the Internal
Revenue Service determine the exemp-
tion from tax under section 501(a) of an
organization forming part of a plan or
account described in subparagraph (1)
of this paragraph, or a custodial ac-
count described in section 401(f).

(3) Master, prototype and pattern plans.
The term ‘‘application for a determina-
tion letter’” also includes documents
which an applicant files with respect to
a request for approval of a master, pro-
totype, pattern or other such plan or
account.

(4) Prescribed forms and application let-
ters. With respect to an application for
a determination letter described in this
paragraph (b) for which an application
form is prescribed, the application for
a determination letter includes the
form and all documents and statements
required to be filed in connection with
the form. With respect to an applica-
tion for a determination letter for
which no application form is pre-
scribed, the application for a deter-
mination letter includes the applica-
tion letter and all documents and
statements the Internal Revenue Serv-
ice requires to be submitted with the
application letter.

(¢) Documents not constituting an “‘ap-
plication for a determination letter’’. The
following are not applications for a de-
termination letter for purposes of this
section:
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(1) An incomplete application that is
returned without action for proper
completion,

(2) An application that is returned
without action to the applicant for
failure to notify all interested parties
in accordance with the regulations
under section 7476 (relating to declara-
tory judgments), and

(3) A request for a ruling as to wheth-
er a proposed transaction is a prohib-
ited transaction under section 4975.

(d) Supporting documents. ‘‘Supporting
documents’’, as used with respect to an
application for a determination letter
which is open to public inspection
under this section, means any state-
ment or document submitted in sup-
port of the application which is not
specifically required by the application
form or the Internal Revenue Service.
For example, a legal brief submitted in
support of an application for a deter-
mination letter is a supporting docu-
ment.

(e) Applicant. For purposes of this
section, §301.6104(a)-3 (relating to In-
ternal Revenue Service letters and doc-
uments open to public inspection) and
§301.6104(a)-5 (relating to the with-
holding of certain information from
public inspection), an ‘‘applicant’ in-
cludes, but is not limited to, an em-
ployer, plan administrator (as defined
in section 414(g)), labor union, bank, or
insurance company that files an appli-
cation for a determination letter.

(Secs. 6104(a)(1)(A), 6104(a)(1)(B), and 7805 of
the Internal Revenue Code of 1954 (72 Stat.
1660, 88 Stat. 940, 68A Stat. 917; 26 U.S.C.
6104(a)(1)(A), 6104(a)(1)(B), 7805))

[T.D. 7845, 47 FR 50487, Nov. 8, 1982]

§301.6104(a)-3 Public inspection of In-
ternal Revenue Service letters and
documents relating to pension and
other plans.

(a) In general. Except as provided in
§301.6104(a)-4 with respect to plans hav-
ing fewer than 26 participants, a letter
or other document issued by the Inter-
nal Revenue Service after September 2,
1974, is open to public inspection under
section 6104(a)(1)(B)(iv) and this sec-
tion, if it is issued with respect to—

(1) The qualification of a pension,
profit-sharing or stock bonus plan
under section 401(a), an annuity plan
under section 403(a), a bond purchase
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plan under section 405(a), or an indi-
vidual retirement account or annuity
described in section 408 (a), (b) or (c),

(2) The exemption from tax under
section 501(a) of an organization form-
ing part of such a plan or account, or a
custodial account described in section
401(f), or

(3) The approval of a master, proto-
type, pattern or other such plan or ac-
count.

(b) Scope. Internal Revenue Service
letters and documents open to public
inspection under section
6104(a)(1)(B)(iv) and this section are not
limited to those issued in response to
an application for a determination let-
ter described in §301.6104(a)-2. They
are, however, limited to those issued
by the Internal Revenue Service to the
person or organization which either did
or could file an application for a deter-
mination letter for the plan, account
or annuity to which the letter or docu-
ment relates. If such a person or orga-
nization designates a representative
having a power of attorney, however,
then the letter or document will be
open to inspection if issued to the rep-
resentative. For rules relating to when
a letter or document is issued, see
§301.6110-2(h). Internal Revenue Service
letters and documents are open to pub-
lic inspection under section
6104(a)(1)(B)(iv) and this section wheth-
er or not the Internal Revenue Service
determines that the plan, account or
annuity to which the letter or docu-
ment relates is qualified or that any
related trust or custodial account is
exempt from tax.

(c) Letters and documents open to pub-
lic inspection. Internal Revenue Service
letters and documents open to public
inspection under section
6104(a)(1)(B)(iv) and this section in-
clude, but are not limited to:

(1) Determination letters relating to
the qualification of a plan, account or
annuity described in paragraph (a)(1) of
this section (see §601.201 (0)),

(2) Technical advice memoranda (see
§601.201(n)(9)) relating to the issuance
of such determination letters,

(3) Technical advice memoranda re-
lating to the continuing qualification
of a plan, account or annuity pre-
viously determined to be qualified, or
to the qualification of a plan, account
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or annuity for which no determination
letter has been issued,

(4) Letters or documents revoking or
modifying any prior favorable deter-
mination letter or denying the quali-
fication of a plan, account or annuity
for which no determination letter has
been issued,

(5) Determination letters relating to
the exemption from tax of a trust or
custodial account described in para-
graph (a)(2) of this section (see §601.201
(0)(2)(1)(D)), or

(6) Opinion letters relating to the ac-
ceptability of the form of any master,
prototype or other such plan or ac-
count (see §601.201 (p) and (q)) or notifi-
cation letters issued with respect to
pattern plans.

(d) Extent letter or document open to
public inspection. A letter or document
issued by the Internal Revenue Service
is open to public inspection under sec-
tion 6104(a)(1)(B)(iv) and this section
only to the extent it relates directly to
the qualification of a plan, account or
annuity, the exemption from tax of a
related organization or custodial ac-
count, or the approval of a master, pro-
totype, pattern or other such plan. Any
part of the letter or document which
does not directly relate to such a quali-
fication, exemption or approval is not
open to public inspection. For example,
a letter to an employer which con-
cludes that an employee’s plan is not
qualified and the related trust is not
tax exempt will be open to public in-
spection. However, that same letter
may also assert an income tax defi-
ciency because employer contributions
to the trust are, therefore, not deduct-
ible. In such a case, that part of the
letter relating to the tax deficiency
will be deleted before the letter is
opened to public inspection.

(e) Letters or documents issued with re-
spect to tax return examination. In the
case of an examination of a taxpayer’s
return or consideration of a taxpayer’s
claim for credit or refund, no letter or
document issued to the taxpayer before
the preliminary or ‘‘30-day’’ letter de-
scribed in §601.105(d)(1) is issued to the
taxpayer will be open to public inspec-
tion under section 6104(a)(1)(B)(iv) and
this section. The ‘‘30-day’’ letter and
any statutory notice of deficiency sub-
sequently issued to the taxpayer under
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section 6212 will be open to public in-
spection to the extent provided in para-
graph (d) of this section. If any letter
or document other than a statutory no-
tice of deficiency is issued to the tax-
payer after the 30-day” letter is
issued, such letter or document will be
open to inspection to the extent pro-
vided in paragraph (d) of this section
only if it finally resolves or otherwise
disposes of a plan qualification or tax
exemption issue raised in the ‘‘30-day”’
letter.

(f) Letters or documents issued after
September 2, 1974. Section
6104(a)(1)(B)(iv) and this section apply
to letters or documents issued by the
Internal Revenue Service after Sep-
tember 2, 1974, even though the rel-
evant application for a determination
letter or other initiating correspond-
ence from the applicant was filed with
the Internal Revenue Service before
September 2, 1974.

(Secs. 6104(a)(1)(A), 6104(a)(1)(B), and 7805 of
the Internal Revenue Code of 1954 (72 Stat.
1660, 88 Stat. 940, 68A Stat. 917; 26 U.S.C.
6104(a)(1)(A), 6104(a)(1)(B), 7805))

[47 FR 7845, 47 FR 50487, Nov. 8, 1982]

§301.6104(a)-4 Requirement for 26 or
more plan participants.

(a) Inspection by plan participants. In
the case of a plan, annuity or account
described in  §301.6104(a)-2(b) and
§301.6104(a)-3(a) that has fewer than 26
participants, material described in
§§301.6104(a)-2 and 301.6104(a)-3 as open
to public inspection is only open to in-
spection by a plan participant or the
participant’s authorized representa-
tive. This limitation does not apply,
however, with respect to documents
which an applicant files with respect to
a request for approval of a master, pro-
totype, pattern or other such plan (see
§301.6104 (a)-2 (b)(3)) or to opinion, no-
tification or other such letters issued
by the Internal Revenue Service with
respect to such plans (see §301.6104 (a)—
3 (a)(3)).

(b) Determining number of plan partici-
pants—(1) In general. For purposes of
determining whether a plan has fewer
than 26 participants, the number of
plan participants will be the number
indicated on the most recent annual re-
turn filed for the plan under section
6058. Where an annual return indicates
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the number of participants both at the
beginning and end of the plan year, the
number indicated on the return means
the number at the end of the plan year.
If no annual return has been filed for
the plan, then the number of plan par-
ticipants will be the number indicated
on the most recent application for a de-
termination letter filed for the plan. If,
however, the number of plan partici-
pants is increased prior to final Inter-
nal Revenue Service action on the ap-
plication, the number of plan partici-
pants will be that increased number.

(2) Decreasing number of plan partici-
pants. If a plan having 26 or more par-
ticipants, as indicated on an annual re-
turn or application for a determination
letter, subsequently files an annual re-
turn indicating fewer than 26 plan par-
ticipants, then material relating to the
plan which is issued or received by the
Internal Revenue Service after the date
the annual return is filed will be open
to inspection only by plan participants
or their authorized representatives.
Similarly, if a plan having 26 or more
participants as indicated on an annual
return or an application for a deter-
mination letter, subsequently files an
application for a determination letter
which indicates fewer than 26 plan par-
ticipants, then that application and re-
lated material, as well as any other
material relating to the plan which is
received or issued by the Internal Rev-
enue Service after the date of receipt
of that application, will be open to in-
spection only by plan participants or
their authorized representatives. In ei-
ther case, material open to public in-
spection pursuant to the number of
plan participants indicated on previous
annual returns or applications for a de-
termination letter will remain open to
public inspection.

(3) Increasing number of plan partici-
pants. If a plan having fewer than 26
plan participants, as indicated on an
annual return or application for a de-
termination letter, files a subsequent
return or application indicating 26 or
more plan participants, all the plan’s
prior applications and other material
received or issued by the Internal Rev-
enue Service after September 2, 1974,
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will be open to public inspection re-
gardless of the number of plan partici-
pants indicated on any prior return or
application.

(¢c) Plan participant. Solely for pur-
poses of determining who is a plan par-
ticipant permitted to inspect material
relating to a plan having fewer than 26
participants, the term ‘‘plan partici-
pant” includes, but is not limited to,
former employees (such as certain re-
tired and terminated employees) who
have a nonforfeitable right to benefits
under the plan. An individual who is
merely a beneficiary of an employee or
former employee is not a plan partici-
pant, unless the individual is a bene-
ficiary of a deceased former employee
and is receiving benefits or entitled to
receive future benefits under the plan.
The term ‘‘plan participant’ also in-
cludes the administrator, executor, or
trustee of the estate of a deceased plan
participant if such administrator, ex-
ecutor, or trustee is receiving benefits
or entitled to receive future benefits
under the plan in his or her official ca-
pacity. That material may be available
for inspection to an individual under
this paragraph does not constitute a
determination by the Internal Revenue
Service that the individual is a plan
participant for any purpose other than
inspection under section 6104(a)(1)(B).

(d) Authoriced representative. ‘‘Au-
thorized representative’” means the
representative of a plan participant
designated by the participant in writ-
ing to inspect material described in
§§301.6104(a)-2 and 301.6104(a)-3. The
document designating the authorized
representative must be signed by the
plan participant and must specify that
the representative is authorized to in-
spect the material. The document, or a
copy, must be filed with the office of
the Internal Revenue Service in which
the authorized representative is to in-
spect the material. A copy which is re-
produced by a photographic process
need not be certified as a true and cor-
rect copy of the original.

(Secs. 6104(a)(1)(A), 6104(a)(1)(B), and 7805 of
the Internal Revenue Code of 1954 (72 Stat.
1660, 88 Stat. 940, 68A Stat. 917; 26 U.S.C.
6104(a)(1)(A), 6104(a)(1)(B), 7805))

[T.D. 7845, 47 FR 50488, Nov. 8, 1982]
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§301.6104(a)-5 Withholding of certain
information from public inspection.

(a) Tax exempt organizations—(1) Trade
secrets, patents, processes, styles of work,
or apparatus. An organization whose
application for tax exemption is open
to public inspection under section
6104(a)(1)(A) and §301.6104(a)-1 may in
writing request the withholding of in-
formation contained in the application
or supporting documents which relates
to any trade secret, patent, process,
style of work, or apparatus of the orga-
nization. The information will be with-
held from public inspection if the Com-
missioner determines that the disclo-
sure of such information would ad-
versely affect the organization. Re-
quests for withholding information
from public inspection should be filed
with the office with which the organi-
zation files the documents containing
the information. The request must
clearly identify the material desired to
be withheld (the document, page, para-
graph, and line) and must state why
the information should not be open to
public inspection. The organization
will be notified of the Commissioner’s
determination as to whether the infor-
mation will be withheld from public in-
spection. If the Commissioner deter-
mines that the information will be dis-
closed, the organization will be given
15 days after notification of the Com-
missioner’s decision to contest that de-
cision before the document is disclosed.

(2) National defense material. The In-
ternal Revenue Service will withhold
from public inspection any information
which is submitted by an organization
whose application for tax exemption is
open to inspection under section
6104(a)(1)(A) and §301.6104(a)-1, if the
Commissioner determines that public
disclosure would adversely affect the
national defense.

(b) Pension and other plans—(1) Appli-
cant’s exclusion of certain information.
Except as provided in subparagraph (2)
of this paragraph, information that, in
the opinion of the applicant, is of the
type described in section 6104(a)(1) (C)
or (D) should not be included in an ap-
plication for a determination letter,
supporting documents, or any other
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document open to inspection under sec-
tion 6104(a)(1)(B). Accordingly, an ap-
plicant should not include in an appli-
cation for a determination letter or
supporting documents confidential
compensation information as described
in subparagraph (4) of this paragraph.
Neither should an applicant include in-
formation relating to any trade secret,
patent, process, style of work or appa-
ratus, the disclosure of which would be
adverse to the applicant.

(2) Ezxception for separate document.
The rule that an applicant should ex-
clude from an application for a deter-
mination letter or other documents in-
formation of the type in section
6104(a)(1) (C) or (D) does not apply—

(i) In the case of the separate sched-
ule to certain applications for a deter-
mination letter which is provided for
the purpose of setting forth confiden-
tial compensation information (as de-
scribed in subparagraph (4) of this
paragraph) which must be submitted
by the applicant.

(ii) If the applicant determines that
it is impossible to provide the Internal
Revenue Service with sufficient infor-
mation to support an application for a
determination letter without submit-
ting what is believed to be information
of the type described in section
6104(a)(1) (C) or (D), or

(iii) If the Internal Revenue Service
requests that the applicant submit in-
formation of the type described in sec-
tion 6104(a)(1) (C) and (D).

In a case described in subdivision (ii) or
(iii) of this subparagraph, the applicant
is to set forth the information in a doc-
ument separate from the remainder of
the application for a determination let-
ter or other documents. The separate
document is to state why the informa-
tion is to be witheld from public in-
spection under section 6104(a)(1) (C) or
(D). If the Internal Revenue Service
has not requested the information, the
separate document is to also state why
it is impossible to provide the Internal
Revenue Service sufficient information
to support the application for a deter-
mination letter without including in-
formation which is to be withheld. The
separate document should clearly iden-
tify the relevant portion of the applica-
tion for a determination letter or other
document (the document, page, para-
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graph, and line) to which the informa-
tion set forth in the separate document
relates. The Internal Revenue Service
will withhold from public inspection
(including inspection by a plan partici-
pant or authorized representative) in-
formation contained in the separate
document if the Commissioner deter-
mines that the information is in fact
information of the type described in
section 6104(a)(1) (C) or (D), and, in the
case of information relating to any
trade secret, patent, process, style of
work or apparatus, the Commissioner
further determines that disclosure
would be adverse to the applicant. If
the Commissioner determines that the
information will be disclosed, the orga-
nization will be given 15 days after no-
tification of the Commissioner’s deci-
sion to contest the decision before the
document is disclosed.

(3) National defense material. The In-
ternal Revenue Service will withhold
from public inspection (including in-
spection by a plan participant or au-
thorized representative) any informa-
tion which is included in an application
for a determination letter or sup-
porting documents if the Commaissioner
determines that public disclosure
would adversely affect the national de-
fense. The information will be withheld
whether or not submitted on a separate
document pursuant to subparagraph (2)
of this paragraph.

(4) Confidential compensation informa-
tion. If an application for a determina-
tion letter, supporting document, or re-
lated letter or document referred to in
section 6104(a)(1)(B) and §§301.6104(a)-2
and 301.6104(a)-3 contains information
(including aggregate figures) from
which an individual’s compensation
(including deferred compensation) may
be ascertained, that information is not
open to public inspection (including in-
spection by a plan participant or au-
thorized representative). Confidential
compensation information includes the
amount of benefit a specific plan par-
ticipant may expect to receive at nor-
mal or early retirement age and the
amount of the employer’s contribu-
tions under the plan that may be allo-
cated to a specific plan participant.
However, so long as a plan has more
than one participant, the amount of
benefit provided under the plan to plan
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participants, in general, at normal or
early retirement age, or the amount of
the employer’s contributions under the
plan that are allocable to plan partici-
pants, in general, does not constitute
confidential compensation informa-
tion. Further, a description of the
numbers of individuals covered and not
covered by a plan, listed by compensa-
tion range, does not constitute con-
fidential compensation information.

(Secs. 6104(a)(1)(A), 6104(a)(1)(B), and 7805 of
the Internal Revenue Code of 1954 (72 Stat.
1660, 88 Stat. 940, 68A Stat. 917; 26 U.S.C.
6104(a)(1)(A), 6104(a)(1)(B), 7805))

[T.D. 7845, 47 FR 50489, Nov. 8, 1982]

§301.6104(a)-6 Procedural rules for in-
spection.

(a) Place of inspection; tax exempt orga-
nizations and pension and other plans.
Material relating either to tax exempt
organizations or to pension and other
plans that is open to public inspection
under section 6104(a)(1) and
§301.6104(a)-1 through §301.6104(a)-3 will
be made available for inspection at the
Freedom of Information Reading
Room, National Office, Internal Rev-
enue Service, 1111 Constitution Avenue
NW., Washington, D.C. 20224, and in the
office of any district director of inter-
nal revenue.

(b) Request for inspection—(1) Tax ex-
empt organizations and pension and other
plans; public inspection. Material relat-
ing to either tax exempt organizations
or pension and other plans that is open
to public inspection under section
6104(a)(1) and §§301.6104(a)-1 through
§301.6104(a)-3 will be available for in-
spection only upon request. If inspec-
tion at the National Office is desired, a
request should be made in writing to
the Commissioner of Internal Revenue,
Attention: Freedom of Information
Reading Room, 1111 Constitution Ave-
nue, NW., Washington, D.C. 20224. Re-
quests for inspection in the office of a
district director should be made in
writing to the district director’s office.
The request must describe the material
to be inspected in reasonably sufficient
detail so that Internal Revenue Service
personnel can locate the material. If a
tax-exempt organization has more than
one application for tax exemption open
to public inspection, or if a pension or
other plan has more than one applica-
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tion for a determination letter open to
public inspection, only the most recent
application and related material will
be made available for inspection unless
the request states otherwise. Further,
in the case of a pension or other plan,
only Internal Revenue Service docu-
ments issued or delivered after the date
of the filing of the most recent applica-
tion for a determination letter will be
made available for inspection, unless
the request states otherwise.

(2) Pension and other plans, inspection
by plan participant or authorized rep-
resentative. As described in §301.6104(a)—
4, material relating to plans having
fewer than 26 participants is only open
to inspection by a plan participant or
authorized representative. In the case
of such a plan, the rules described in
subparagraph (1) of this paragraph
apply. The request for inspection must
include satisfactory evidence that the
person requesting inspection is a plan
participant (see §301.6104(a)-4(c)) or an
authorized representative of such a
plan participant within the meaning of
§301.6104(a)-4(d).

(c) Time and extent of inspection. A
person requesting inspection will be
notified when the material will be
made available for inspection. The ma-
terial will be made available for inspec-
tion at times that will not interfere
with its use by the Internal Revenue
Service or exclude other persons from
inspecting it. In addition, the Commis-
sioner or district director may limit
the number of applications for tax ex-
emption, applications for a determina-
tion letter, supporting documents, or
letters and documents issued by the In-
ternal Revenue Service that will be
made available to any person for in-
spection on a given date. Inspection
will be allowed only in the presence of
an Internal Revenue Service employee
and only during regular business hours.

(d) Copies. Notes may be taken of the
material open for inspection. Copies
may be made manually or, if a person
provides the equipment, photographi-
cally at the place of inspection. Photo-
graphic copying is subject to reason-
able supervision with regard to the fa-
cilities and equipment used. Any fees
the Internal Revenue Service may
charge for furnishing copies under this
section shall be no more than under
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the fee schedule promulgated pursuant
to section (a)(4)(A)(i) of the Freedom of
Information Act, 5 U.S.C. 552, by the
Commissioner from time to time. Cop-
ies will be certified upon request.

(Secs. 6104(a)(1)(A), 6104(a)(1)(B), and 7805 of
the Internal Revenue Code of 1954 (72 Stat.
1660, 88 Stat. 940, 68A Stat. 917; 26 U.S.C.
6104(a)(1)(A), 6104(a)(1)(B), 7805))

[T.D. 7845, 47 FR 50490, Nov. 8, 1982, as amend-
ed by T.D. 9070, 68 FR 40769, July 9, 2003]

§301.6104(b)-1 Publicity of informa-
tion on certain information returns.

(a) In general. The following informa-
tion, together with the name and ad-
dress of the organization or trust fur-
nishing such information, shall be a
matter of public record:

(1) Except as otherwise provided in
section 6104 and the regulations there-
under, the information required by sec-
tion 6033.

(2) The information furnished pursu-
ant to section 6034 (relating to returns
by certain trusts) on Form 1041-A.

(3) The information required to be
furnished by section 6058.

(b) Nondisclosure of certain informa-
tion—(1) Names and addresses of contrib-
utors. The names and addresses of con-
tributors to an organization other than
a private foundation shall not be made
available for public inspection under
section 6104(b).

(2) Amounts of contributions. The
amounts of contributions and bequests
to an organization shall be available
for public inspection unless the disclo-
sure of such information can reason-
ably be expected to identify any con-
tributor. Notwithstanding the pre-
ceding sentence, the amounts of con-
tributions and bequests to a private
foundation shall be available for public
inspection.

(38) Foreign organizations. The names,
addresses, and amounts of contribu-
tions or bequests of persons who are
not citizens of the United States to a
foreign organization described in sec-
tion 4948(b) shall not be made available
for public inspection under section
6104(b).

(4) Confidential business information.
Confidential business information of
contributors to any trust described in
section 501(c)(21) (black lung trusts)

90

26 CFR Ch. | (4-1-12 Edition)

shall not be available for public inspec-
tion under section 6104(b) provided:

(i) A request if filed with the office
with which the trustee filed the docu-
ments in which the information to be
withheld is contained.

(ii) Such request clearly specifies the
information to be withheld and the rea-
sons supporting the request for with-
holding, and

(iii) The Commissioner determines
that such information is confidential
business information.

Information such as the contributor’s
estimated total liability for black lung
benefits, the contributor’s coal pricing
policies, or any background informa-
tion necessary to establish estimated
total liability or coal pricing policies
are examples of confidential business
information that shall not be disclosed
to the public under this subparagraph.

(c) Place of inspection. Information
furnished on the public portion of re-
turns (as described in paragraph (a) of
this section) shall be made available
for public inspection at the Freedom of
Information Reading Room. Internal
Revenue Service, 1111 Constitution Av-
enue, NW., Washington, D.C. 20224, and
at the office of any district director.

(d) Procedure for public inspection—(1)
Requests for inspection. Information fur-
nished on the public portion of returns
(as described in paragraph (a) of this
section) shall be available for public in-
spection only upon request. Requests
for public inspection must be in writ-
ing to or at any of the offices men-
tioned in paragraph (c) of this section.
Persons submitting requests for inspec-
tion must provide the name and ad-
dress of the organization that filed the
return, the type of return, and the year
for which the organization filed.

(2) Time and extent of inspection. A
person requesting public inspection in
the manner specified in subparagraph
(1) of this paragraph shall be notified
by the Internal Revenue Service when
the material he desires to inspect will
be made available for his inspection.
Information on returns required by sec-
tions 6033, 6034, and 6058 will be made
available for public inspection at such
reasonable and proper times, and under
such conditions, that will not interfere
with their use by the Internal Revenue



Internal Revenue Service, Treasury

Service and will not exclude other per-
sons from inspecting them. In addition
the Commissioner, Director of the
Service Center, or district director
may limit the number of returns to be
made available to any person for in-
spection on a given date. Inspection
will be allowed only in the presence of
an internal revenue officer or employee
and only during the regular hours of
business of the Internal Revenue Serv-
ice office.

(3) Returns available. Returns filed be-
fore January 1, 1970, shall be available
for public inspection only pursuant to
the provisions of section 6104 in effect
for such years. The information fur-
nished on all returns filed after Decem-
ber 31, 1969, purusant to the require-
ments of section 6033, 6034, or 6058,
shall be available for public inspection
in accordance with the provisions of
section 6104.

(4) Copies. Notes may be taken of the
material opened for inspection under
this section. Copies may be made
manually or, if a person provides the
equipment, photographically at the
place of inspection, subject to reason-
able supervision with regard to the fa-
cilities and equipment to be employed.
Copies of the material opened for in-
spection will be furnished by the Inter-
nal Revenue Service to any person
making request therefor. Requests for
such copies shall be made in the same
manner as requests for inspection (see
subparagraph (1) of this paragraph) to
the office of the Internal Revenue
Service in which such material is
available for inspection as provided in
paragraph (c) of this section. Copies
may also be obtained by written re-
quest to the director of any service
center. If made at the time of inspec-
tion, the request for copies need not be
in writing. Any copies furnished will be
certified upon request. Any fees the In-
ternal Revenue Service may charge for
furnishing copies under this section
shall be no more than under the fee
schedule promulgated pursuant to sec-
tion (a)(4)(A)(i) of the Freedom of In-
formation Act, 5 U.S.C. 552, by the
Commissioner from time to time.

[T.D. 8026, 50 FR 20757, May 20, 1985, as
amended by T.D. 9070, 68 FR 40769, July 9,
2003]
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§301.6104(c)-1 Disclosure of certain in-
formation to State officers.

(a) Notification of determinations—(1)
Automatic notification. Upon making a
determination described in paragraph
(c) of this section, the Internal Rev-
enue Service will notify the Attorney
General and the principal tax officer of
each of the following States of such de-
termination without application or re-
quest by such State officer—

(i) In the case of any organization de-
scribed in section 501(c)(3), the State in
which the principal office of the orga-
nization is located (as shown on the
last-filed return required by section
6033, or on the application for exemp-
tion if no return has been filed), and
the State in which the organization
was incorporated, or if a trust, in
which it was created, and

(ii) In the case of a private founda-
tion, each State which the organiza-
tion was required to list as an attach-
ment to its last-filed return pursuant
to §1.6033-2(a)(2)(iv).

(2) Applications for mnotification by
other State officers. Other officers of
States described in subparagraph (1) of
this paragraph, and officers of States
not described in such subparagraph,
may request that they be notified (ei-
ther generally or with respect to a par-
ticular organization or type of organi-
zation) of determinations described in
paragraph (c) of this section. In such
cases, these State officers must show
that they are appropriate State officers
within the meaning of section
6104(c)(2). The required showing may be
made by presenting a letter from the
Attorney General of the State setting
forth (i) the functions and authority of
the State officer under State law, and
(ii) sufficient facts for the Internal
Revenue Service to determine that
such officer is an appropriate State of-
ficer within the meaning of section
6104(c)(2).

(3) Manner of notification. A State of-
ficer who is entitled to be notified of a
determination under this paragraph
will be notified by sending him a copy
of the communication from the Inter-
nal Revenue Service to the organiza-
tion which informs such organization
of the determination.
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(b) Inspection by State officers—(1) In
general. After a determination de-
scribed in paragraph (c) of this section
has been made, appropriate State offi-
cers within the meaning of section
6104(c)(2) may inspect the material de-
scribed in subparagraph (3) of this
paragraph. Such material may be in-
spected at an office of the Internal
Revenue Service which will be des-
ignated upon receipt of a request for
inspection; the location of such office
will be determined with due consider-
ation of the needs of the Internal Rev-
enue Service and the needs of the State
officer entitled to inspect.

(2) State officers who may inspect mate-
rial. Any State officer entitled to be
notified of a determination without ap-
plication (under paragraph (a)(1) of this
section) may inspect the material de-
scribed in subparagraph (3) of this
paragraph upon demonstrating that he
is so entitled. Any State officer who
has in fact been notified by the Inter-
nal Revenue Service of a determination
may inspect such material without fur-
ther demonstration, unless it shall be
determined by the Internal Revenue
Service that such officer was not enti-
tled to be so notified. Other State offi-
cers must demonstrate to the satisfac-
tion of the Internal Revenue Service
that they are entitled to be notified
under paragraph (a)(2) of this section
before they may inspect such material.

(3) Material which may be inspected. (i)
Except as provided in subdivision (ii) of
this subparagraph, a State officer who
is so entitled under subparagraphs (1)
and (2) of this paragraph will be per-
mitted to inspect and copy all returns,
filed statements, records, reports, and
other information relating to a deter-
mination described in paragraph (c) of
this section which is relevant to a de-
termination under State law, and
which is in the hands of the Internal
Revenue Service.

(ii) The following material will not
be made available for inspection by
State officers under section 6104(c) and
this section—

(a) Interpretations by the Internal
Revenue Service or other federal agen-
cy of federal laws (including the Inter-
nal Revenue Code of 1954 and its prede-
cessors) which would not otherwise be
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made available to State officers under
section 6103(d),

(b) Reports of informers, or any other
material which would disclose the
identity, or threaten the safety or ano-
nymity, of an informer,

(¢) Returns of persons (other than
those exempt from taxation) which
would not be available under section
6103(d) to the State officer requesting
inspection, or

(d) Other material the disclosure of
which the Commissioner has deter-
mined would prejudice the proper ad-
ministration of the internal revenue
laws.

(4) Statement by State officer. Before
any State officer will be permitted to
inspect material described in this para-
graph, he must submit a statement to
the Internal Revenue Service that he
intends to use such material solely in
fulfilling his functions under State law
relating to organizations of the type
described in section 501(c)(3); material
is made available to State officers
under this section in reliance on such
statements. For provisions relating to
penalties for misuse of information
which is made available under section
6104(c) and this section, see 18 U.S.C.
1001.

(c) Determinations defined. For pur-
poses of this section, a determination
means a final determination by the In-
ternal Revenue Service that—

(1) An organization is refused rec-
ognition as an organization described
in section 501(c)(3), or has been oper-
ated in such a manner that it will not,
or will no longer, be recognized as
meeting the requirements for exemp-
tion under that section, or

(2) A deficiency of tax exists under
section 507 or chapter 41 or 42.

For purposes of this paragraph, a deter-
mination by the Internal Revenue
Service is not final until all adminis-
trative review with respect to such de-
termination has been completed. For
purposes of this section, a waiver of re-
strictions on assessment and collection
of deficiency in tax is treated as a final
determination that a deficiency of tax
exists when such waiver has been fi-
nally accepted by the Internal Revenue
Service. For example, a final deter-
mination that a deficiency of tax exists
under section 507 or chapter 41 or 42 is
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made when the organization is sent a
notice of deficiency with respect to
such tax.

(d) Effective date. The provisions of
this section apply with respect to all
determinations made after December
31, 1969.

(Secs. 6033(a)(1), 6104(b), and 7805 of the Inter-
nal Revenue Code of 1954 (83 Stat. 519, 68A
Stat. 7565 as amended by 83 Stat. 530, and 68A
Stat. 917; 26 U.S.C. 6033(a)(1), 6104(b), and
7805); secs. 6104(a)(1)(A), 6104(a)(1)(B), and 7805
of the Internal Revenue Code of 1954 (72 Stat.
1660, 88 Stat. 940, 68A Stat. 917; 26 U.S.C.
6104(a)(1)(A), 6104(a)(1)(B), 7805))

[T.D. 7122, 36 FR 11031, June 8, 1971, as
amended by T.D. 7290, 38 FR 31835, Nov. 19,
1973; T.D. 7785, 46 FR 38508, July 28, 1981. Re-
designated by T.D. 7845, 47 FR 50490, Nov. 8,
1982]
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This section lists the major captions
contained in §§301.6104(d)-1 through
301.6104(d)-3 as follows:
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(iii) Exceptions.

(iv) Local or subordinate organizations.

(4) Annual information return.

(i) In general.

(ii) Exceptions.

(iii) Returns more than 3 years old.

(iv) Local or subordinate organizations.

(5) Regional or district offices.

(i) In general.

(ii) Site not considered a regional or district
office.

(c) Special rules relating to public inspec-
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(ii) Unusual circumstances.

(iii) Agents for providing copies.

(2) Request for copies in writing.

(i) In general.

(ii) Time and manner of fulfilling written re-
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(A) In general.

(B) Request for a copy of parts of document.
(C) Agents for providing copies.

(3) Fees for copies.

(i) In general.

(ii) Form of payment.

(A) Request made in person.

(B) Request made in writing.

(iii) Avoidance of unexpected fees.

(iv) Responding to inquiries of fees charged.
(e) Documents to be provided by regional and
district offices.

(f) Documents to be provided by local and
subordinate organizations.

(1) Applications for tax exemption.

(2) Annual information returns.

(3) Failure to comply.

(g) Failure to comply with public inspection
or copying requirements.

(h) Effective date.

(1) In general.

(2) Private foundation annual information
returns.

$301.6104(d)-2 Making applications and
returns widely available.

(a) In general.

(b) Widely available.

(1) In general.

(2) Internet posting.

(i) In general.

(ii) Transition rule.

(iii) Reliability and accuracy.

(c) Discretion to prescribe other methods for
making documents widely available.
(d) Notice requirement.

(e) Effective date.
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[T.D. 8861, 656 FR 2033, Jan. 13, 2000]

§301.6104(d)-1 Public inspection and
distribution of applications for tax
exemption and annual information
returns of tax-exempt organiza-
tions.

(a) In general. Except as otherwise
provided in this section, if a tax-ex-
empt organization (as defined in para-
graph (b)(1) of this section) filed an ap-
plication for recognition of exemption
under section 501, it shall make its ap-
plication for tax exemption (as defined
in paragraph (b)(3) of this section)
available for public inspection without
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charge at its principal, regional and
district offices during regular business
hours. Except as otherwise provided in
this section, a tax-exempt organization
shall make its annual information re-
turns (as defined in paragraph (b)(4) of
this section) available for public in-
spection without charge in the same of-
fices during regular business hours.
Each annual information return shall
be made available for a period of three
years beginning on the date the return
is required to be filed (determined with
regard to any extension of time for fil-
ing) or is actually filed, whichever is
later. In addition, except as provided in
§§301.6104(d)-2 and 301.6104(d)-3, an or-
ganization shall provide a copy without
charge, other than a reasonable fee for
reproduction and actual postage costs,
of all or any part of any application or
return required to be made available
for public inspection under this para-
graph to any individual who makes a
request for such copy in person or in
writing. See paragraph (d)(3) of this
section for rules relating to fees for
copies.

(b) Definitions. For purposes of apply-
ing the provisions of section 6104(d),
this section and §§301.6104(d)-2 and
301.6104(d)-3, the following definitions
apply:

(1) Tax-exempt organization. The term
tax-exempt organization means any orga-
nization that is described in section
501(c) or section 501(d) and is exempt
from taxation under section 501(a). The
term tax-erempt organization also in-
cludes any nonexempt charitable trust
described in section 4947(a)(1) or non-
exempt private foundation that is sub-
ject to the reporting requirements of
section 6033 pursuant to section 6033(d).

(2) Private foundation. The term pri-
vate foundation means a private founda-
tion as defined in section 509(a) or a
nonexempt charitable trust described
in section 4947(a)(1) or a nonexempt pri-
vate foundation subject to the informa-
tion reporting requirements of section
6033 pursuant to section 6033(d).

(3) Application for taxr exemption—@i) In
general. Except as described in para-
graph (b)(3)(iii) of this section, the
term application for tax exemption in-
cludes any prescribed application form
(such as Form 1023 or Form 1024), all
documents and statements the Internal
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Revenue Service requires an applicant
to file with the form, any statement or
other supporting document submitted
by an organization in support of its ap-
plication, and any letter or other docu-
ment issued by the Internal Revenue
Service concerning the application
(such as a favorable determination let-
ter or a list of questions from the In-
ternal Revenue Service about the ap-
plication). For example, a legal brief
submitted in support of an application,
or a response to questions from the In-
ternal Revenue Service during the ap-
plication process, is part of an applica-
tion for tax exemption.

(ii) No prescribed application form. If
no form is prescribed for an organiza-
tion’s application for tax exemption,
the application for tax exemption in-
cludes—

(A) The application letter and copy of
the articles of incorporation, declara-
tion of trust, or other similar instru-
ment that sets forth the permitted
powers or activities of the organiza-
tion;

(B) The organization’s bylaws or
other code of regulations;

(C) The organization’s latest finan-
cial statements showing assets, liabil-
ities, receipts and disbursements;

(D) Statements describing the char-
acter of the organization, the purpose
for which it was organized, and its ac-
tual activities;

(E) Statements showing the sources
of the organization’s income and re-
ceipts and their disposition; and

(F) Any other statements or docu-
ments the Internal Revenue Service re-
quired the organization to file with, or
that the organization submitted in sup-
port of, the application letter.

(iii) Exceptions. The term application
for tax exemption does not include—

(A) Any application for tax exemp-
tion filed by an organization that the
Internal Revenue Service has not yet
recognized, on the basis of the applica-
tion, as exempt from taxation under
section 501 for any taxable year;

(B) Any application for tax exemp-
tion filed before July 15, 1987, unless
the organization filing the application
had a copy of the application on July
15, 1987;
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(C) In the case of a tax-exempt orga-
nization other than a private founda-
tion, the name and address of any con-
tributor to the organization; or

(D) Any material, including the ma-
terial listed in §301.6104(a)-1(i) and in-
formation that the Secretary would be
required to withhold from public in-
spection, that is not available for pub-
lic inspection under section 6104.

(iv) Local or subordinate organizations.
For rules relating to applications for
tax exemption of local or subordinate
organizations, see paragraph (f)(1) of
this section.

(4) Annual information return—@d) In
general. BExcept as described in para-
graph (b)(4)(ii) of this section, the term
annual information return includes an
exact copy of any return filed by a tax-
exempt organization pursuant to sec-
tion 6033. It also includes any amended
return the organization files with the
Internal Revenue Service after the date
the original return is filed. Returns
filed pursuant to section 6033 include
Form 990, Return of Organization Ex-
empt From Income Tax, Form 990-PF,
Return of Private Foundation, or any
other version of Form 990 (such as
Forms 990-EZ or 990-BL, except Form
990-T) and Form 1065. Each copy of a
return must include all information
furnished to the Internal Revenue
Service on the return, as well as all
schedules, attachments and supporting
documents. For example, in the case of
a Form 990, the copy must include
Schedule A of Form 990 (containing
supplementary information on section
501(c)(3) organizations), and those parts
of the return that show compensation
paid to specific persons (currently,
Part V of Form 990 and Parts I and II
of Schedule A of Form 990).

(i1) Ezceptions. The term annual infor-
mation return does not include Schedule
A of Form 990-BL, Form 990-T, Exempt
Organization Business Income Tax Re-
turn, Schedule K-1 of Form 1065 or
Form 1120-POL, U.S. Income Tax Re-
turn For Certain Political Organiza-
tions. In the case of a tax-exempt orga-
nization other than a private founda-
tion, the term annual information return
does not include the name and address
of any contributor to the organization.

(iii) Returns more than 3 years old. The
term annual information return does not
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include any return after the expiration
of 3 years from the date the return is
required to be filed (including any ex-
tension of time that has been granted
for filing such return) or is actually
filed, whichever is later. If an organiza-
tion files an amended return, however,
the amended return must be made
available for a period of 3 years begin-
ning on the date it is filed with the In-
ternal Revenue Service.

(iv) Local or subordinate organizations.
For rules relating to annual informa-
tion returns of local or subordinate or-
ganizations, see paragraph (f)(2) of this
section.

(5) Regional or district offices—(i) In
general. A regional or district office is
any office of a tax-exempt organiza-
tion, other than its principal office,
that has paid employees, whether part-
time or full-time, whose aggregate
number of paid hours a week are nor-
mally at least 120.

(ii) Site not considered a regional or dis-
trict office. A site is not considered a re-
gional or district office, however, if—

(A) The only services provided at the
site further exempt purposes (such as
day care, health care or scientific or
medical research); and

(B) The site does not serve as an of-
fice for management staff, other than
managers who are involved solely in
managing the exempt function activi-
ties at the site.

(c) Special rules relating to public in-
spection—(1) Permissible conditions on
public inspection. A tax-exempt organi-
zation may have an employee present
in the room during an inspection. The
organization, however, must allow the
individual conducting the inspection to
take notes freely during the inspection.
If the individual provides photocopying
equipment at the place of inspection,
the organization must allow the indi-
vidual to photocopy the document at
no charge.

(2) Organizations that do mot maintain
permanent offices. If a tax-exempt orga-
nization does not maintain a perma-
nent office, the organization shall com-
ply with the public inspection require-
ments of paragraph (a) of this section
by making its application for tax ex-
emption and its annual information re-
turns, as applicable, available for in-
spection at a reasonable location of its
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choice. Such an organization shall per-
mit public inspection within a reason-
able amount of time after receiving a
request for inspection (normally not
more than 2 weeks) and at a reasonable
time of day. At the organization’s op-
tion, it may mail, within 2 weeks of re-
ceiving the request, a copy of its appli-
cation for tax exemption and annual
information returns to the requester in
lieu of allowing an inspection. The or-
ganization may charge the requester
for copying and actual postage costs
only if the requester consents to the
charge. An organization that has a per-
manent office, but has no office hours
or very limited hours during certain
times of the year, shall make its docu-
ments available during those periods
when office hours are limited or not
available as though it were an organi-
zation without a permanent office.

(d) Special rules relating to copies—(1)
Time and place for providing copies in re-
sponse to requests made in-person—(@i) In
general. Except as provided in para-
graph (d)(1)(iii) of this section, a tax-
exempt organization shall provide cop-
ies of the documents it is required to
provide under section 6104(d) in re-
sponse to a request made in person at
its principal, regional and district of-
fices during regular business hours. Ex-
cept as provided in paragraph (d)(1)(ii)
of this section, an organization shall
provide such copies to a requester on
the day the request is made.

(i1) Unusual circumstances. In the case
of an in-person request, where unusual
circumstances exist such that fulfilling
the request on the same business day
places an unreasonable burden on the
tax-exempt organization, the organiza-
tion must provide the copies no later
than the next business day following
the day that the unusual -cir-
cumstances cease to exist or the fifth
business day after the date of the re-
quest, whichever occurs first. Unusual
circumstances include, but are not lim-
ited to, receipt of a volume of requests
that exceeds the organization’s daily
capacity to make copies; requests re-
ceived shortly before the end of regular
business hours that require an exten-
sive amount of copying; or requests re-
ceived on a day when the organiza-
tion’s managerial staff capable of ful-
filling the request is conducting special
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duties, such as student registration or
attending an off-site meeting or con-
vention, rather than its regular admin-
istrative duties.

(iii) Agents for providing copies. A
principal, regional or district office of
a tax-exempt organization subject to
the requirements of this section may
retain a local agent to process requests
made in person for copies of its docu-
ments. A local agent must be located
within reasonable proximity of the ap-
plicable office. A local agent that re-
ceives a request made in person for
copies must provide the copies within
the time limits and under the condi-
tions that apply to the organization
itself. For example, a local agent gen-
erally must provide a copy to a re-
quester on the day the agent receives
the request. When a principal, regional
or district office of a tax-exempt orga-
nization using a local agent receives a
request made in person for a copy, it
must immediately provide the name,
address and telephone number of the
local agent to the requester. An organi-
zation that provides this information is
not required to respond further to the
requester. However, the penalty provi-
sions of sections 66562(c)(1)(C),
6652(c)(1)(D), and 6685 continue to apply
to the tax-exempt organization if the
organization’s local agent fails to pro-
vide the documents as required under
section 6104(d).

(2) Request for copies in writing—@{1) In
general. A tax-exempt organization
must honor a written request for a
copy of documents (or the requested
part) that the organization is required
to provide under section 6104(d) if the
request—

(A) Is addressed to, and delivered by
mail, electronic mail, facsimile, or a
private delivery service as defined in
section 7502(f) to a principal, regional
or district office of the organization;
and

(B) Sets forth the address to which
the copy of the documents should be
sent.

(ii) Time and manner of fulfilling writ-
ten requests—(A) In general. A tax-ex-
empt organization receiving a written
request for a copy shall mail the copy
of the requested documents (or the re-
quested parts of documents) within 30
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days from the date it receives the re-
quest. However, if a tax-exempt organi-
zation requires payment in advance, it
is only required to provide the copies
within 30 days from the date it receives
payment. For rules relating to pay-
ment, see paragraph (d)(3) of this sec-
tion. In the absence of evidence to the
contrary, a request or payment that is
mailed shall be deemed to be received
by an organization 7 days after the
date of the postmark. A request that is
transmitted to the organization by
electronic mail or facsimile shall be
deemed received the day the request is
transmitted successfully. If an organi-
zation requiring payment in advance
receives a written request without pay-
ment or with an insufficient payment,
the organization must, within 7 days
from the date it receives the request,
notify the requester of its prepayment
policy and the amount due. A copy is
deemed provided on the date of the
postmark or private delivery mark (or
if sent by certified or registered mail,
the date of registration or the date of
the postmark on the sender’s receipt).
If an individual making a request con-
sents, a tax-exempt organization may
provide a copy of the requested docu-
ment exclusively by electronic mail. In
such case, the material is provided on
the date the organization successfully
transmits the electronic mail.

(B) Request for a copy of parts of docu-
ment. A tax-exempt organization must
fulfill a request for a copy of the orga-
nization’s entire application for tax ex-
emption or annual information return
or any specific part or schedule of its
application or return. A request for a
copy of less than the entire application
or less than the entire return must spe-
cifically identify the requested part or
schedule.

(C) Agents for providing copies. A tax-
exempt organization subject to the re-
quirements of this section may retain
an agent to process written requests
for copies of its documents. The agent
shall provide the copies within the
time limits and under the conditions
that apply to the organization itself.
For example, if the organization re-
ceived the request first (e.g., before the
agent), the deadline for providing a
copy in response to a request shall be
determined by reference to when the
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organization received the request, not
when the agent received the request.
An organization that transfers a re-
quest for a copy to such an agent is not
required to respond further to the re-
quest. If the organization’s agent fails
to provide the documents as required
under section 6104(d), however, the pen-
alty provisions of sections 6652(c)(1)(C),
6652(c)(1)(D), and 6685 continue to apply
to the tax-exempt organization.

(3) Fees for copies—(i) In general. A
tax-exempt organization may charge a
reasonable fee for providing copies. A
fee is reasonable only if it is no more
than the total of the applicable per-
page copying charge prescribed by the
fee schedule promulgated pursuant to
section (a)(4)(A)(i) of the Freedom of
Information Act, 5 U.S.C. 552, by the
Commissioner from time to time, and
the actual postage costs incurred by
the organization to send the copies.
The applicable per-page copying charge
shall be determined without regard to
any applicable fee exclusion provided
in the fee schedule for an initial or de
minimis number of pages (e.g., the first
100 pages). Before the organization pro-
vides the documents, it may require
that the individual requesting copies of
the documents pay the fee. If the orga-
nization has provided an individual
making a request with notice of the
fee, and the individual does not pay the
fee within 30 days, or if the individual
pays the fee by check and the check
does not clear upon deposit, the organi-
zation may disregard the request.

(i1) Form of payment—(A) Request
made in person. If a tax-exempt organi-
zation charges a fee for copying (as per-
mitted under paragraph (d)(3)(i) of this
section), it shall accept payment by
cash and money order for requests
made in person. The organization may
accept other forms of payment, such as
credit cards and personal checks.

(B) Request made in writing. If a tax-
exempt organization charges a fee for
copying and postage (as permitted
under paragraph (d)(3)(i) of this sec-
tion), it shall accept payment by cer-
tified check, money order, and either
personal check or credit card for re-
quests made in writing. The organiza-
tion may accept other forms of pay-
ment.
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(iii) Awoidance of wunexpected fees.
Where a tax-exempt organization does
not require prepayment and a re-
quester does not enclose payment with
a request, an organization must receive
consent from a requester before pro-
viding copies for which the fee charged
for copying and postage exceeds $20.

(iv) Responding to inquiries of fees
charged. In order to facilitate a re-
quester’s ability to receive copies
promptly, a tax-exempt organization
shall respond to any questions from po-
tential requesters concerning its fees
for copying and postage. For example,
the organization shall inform the re-
quester of its charge for copying and
mailing its application for exemption
and each annual information return,
with and without attachments, so that
a requester may include payment with
the request for copies.

(e) Documents to be provided by re-
gional and district offices. Except as oth-
erwise provided, a regional or district
office of a tax-exempt organization
must satisfy the same rules as the
principal office with respect to allow-
ing public inspection and providing
copies of its application for tax exemp-
tion and annual information returns. A
regional or district office is not re-
quired, however, to make its annual in-
formation return available for inspec-
tion or to provide copies until 30 days
after the date the return is required to
be filed (including any extension of
time that is granted for filing such re-
turn) or is actually filed, whichever is
later.

(f) Documents to be provided by local
and subordinate organications—(1) Appli-
cations for tax exemption. Except as oth-
erwise provided, a tax-exempt organi-
zation that did not file its own applica-
tion for tax exemption (because it is a
local or subordinate organization cov-
ered by a group exemption letter re-
ferred to in §1.508-1 of this chapter)
must, upon request, make available for
public inspection, or provide copies of,
the application submitted to the Inter-
nal Revenue Service by the central or
parent organization to obtain the
group exemption letter and those docu-
ments which were submitted by the
central or parent organization to in-
clude the local or subordinate organi-
zation in the group exemption letter.
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However, if the central or parent orga-
nization submits to the Internal Rev-
enue Service a list or directory of local
or subordinate organizations covered
by the group exemption letter, the
local or subordinate organization is re-
quired to provide only the application
for the group exemption ruling and the
pages of the list or directory that spe-
cifically refer to it. The local or subor-
dinate organization shall permit public
inspection, or comply with a request
for copies made in person, within a rea-
sonable amount of time (normally not
more than 2 weeks) after receiving a
request made in person for public in-
spection or copies and at a reasonable
time of day. In a case where the re-
quester seeks inspection, the local or
subordinate organization may mail a
copy of the applicable documents to
the requester within the same time pe-
riod in lieu of allowing an inspection.
In such a case, the organization may
charge the requester for copying and
actual postage costs only if the re-
quester consents to the charge. If the
local or subordinate organization re-
ceives a written request for a copy of
its application for tax exemption, it
must fulfill the request in the time and
manner specified in paragraph (d)(2) of
this section. The requester has the op-
tion of requesting from the central or
parent organization, at its principal of-
fice, inspection or copies of the appli-
cation for group exemption and the
material submitted by the central or
parent organization to include a local
or subordinate organization in the
group ruling. If the central or parent
organization submits to the Internal
Revenue Service a list or directory of
local or subordinate organizations cov-
ered by the group exemption letter, it
must make such list or directory avail-
able for public inspection, but it is re-
quired to provide copies only of those
pages of the list or directory that refer
to particular local or subordinate orga-
nizations specified by the requester.
The central or parent organization
must fulfill such requests in the time
and manner specified in paragraphs (c)
and (d) of this section.

(2) Annual information returns. A local
or subordinate organization that does
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not file its own annual information re-
turn (because it is affiliated with a cen-
tral or parent organization that files a
group return pursuant to §1.6033-2(d) of
this chapter) must, upon request, make
available for public inspection, or pro-
vide copies of, the group returns filed
by the central or parent organization.
However, if the group return includes
separate schedules with respect to each
local or subordinate organization in-
cluded in the group return, the local or
subordinate organization receiving the
request may omit any schedules relat-
ing only to other organizations in-
cluded in the group return. The local or
subordinate organization shall permit
public inspection, or comply with a re-
quest for copies made in person, within
a reasonable amount of time (normally
not more than 2 weeks) after receiving
a request made in person for public in-
spection or copies and at a reasonable
time of day. In a case where the re-
quester seeks inspection, the local or
subordinate organization may mail a
copy of the applicable documents to
the requester within the same time pe-
riod in lieu of allowing an inspection.
In such a case, the organization may
charge the requester for copying and
actual postage costs only if the re-
quester consents to the charge. If the
local or subordinate organization re-
ceives a written request for a copy of
its annual information return, it must
fulfill the request by providing a copy
of the group return in the time and
manner specified in paragraph (d)(2) of
this section. The requester has the op-
tion of requesting from the central or
parent organization, at its principal of-
fice, inspection or copies of group re-
turns filed by the central or parent or-
ganization. The central or parent orga-
nization must fulfill such requests in
the time and manner specified in para-
graphs (c¢) and (d) of this section.

(3) Failure to comply. If an organiza-
tion fails to comply with the require-
ments specified in this paragraph, the

penalty provisions of sections
6652(c)(1)(C), 6652(c)(1)(D), and 6685
apply.

(g) Failure to comply with public in-
spection or copying requirements. If a
tax-exempt organization denies an in-
dividual’s request for inspection or a
copy of an application for tax exemp-
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tion or an annual information return
as required under this section, and the
individual wants to alert the Internal
Revenue Service to the possible need
for enforcement action, the individual
may provide a statement to the dis-
trict director for the key district in
which the applicable tax-exempt orga-
nization’s principal office is located (or
such other person as the Commissioner
may designate) that describes the rea-
son why the individual believes the de-
nial was in violation of the require-
ments of section 6104(d).

(h) Effective date—(1) In general. For a
tax-exempt organization, other than a
private foundation, this section is ap-
plicable June 8, 1999. For a private
foundation, this section is applicable
(except as provided in paragraph (h)(2)
of this section) beginning March 13,
2000.

(2) Private foundation annual informa-
tion returns. This section does not apply
to any private foundation return the
due date for which (determined with re-
gard to any extension of time for fil-
ing) is before the applicable date for
private foundations specified in para-
graph (h)(1) of this section.

[T.D. 8818, 64 FR 17285, Apr. 9, 1999. Redesig-
nated and amended by T.D. 8861, 656 FR 2033,
2034, Jan. 13, 2000, as amended by T.D. 9070, 638
FR 40769, July 9, 2003]

§301.6104(d)-2 Making applications
and returns widely available.

(a) In general. A tax-exempt organiza-
tion is not required to comply with a
request for a copy of its application for
tax exemption or an annual informa-
tion return pursuant to §301.6104(d)-1(a)
if the organization has made the re-
quested document widely available in
accordance with paragraph (b) of this
section. An organization that makes
its application for tax exemption and/
or annual information return widely
available must nevertheless make the
document available for public inspec-
tion as required under §301.6104(d)-1(a),
as applicable.

(b) Widely available—(1) In general. A
tax-exempt organization makes its ap-
plication for tax exemption and/or an
annual information return widely
available if the organization complies
with the requirements specified in
paragraph (b)(2) of this section, and if
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the organization satisfies the require-
ments of paragraph (d) of this section.

(2) Internet posting—(i) In general. A
tax-exempt organization can make its
application for tax exemption and/or an
annual information return widely
available by posting the document on a
World Wide Web page that the tax-ex-
empt organization establishes and
maintains or by having the document
posted, as part of a database of similar
documents of other tax-exempt organi-
zations, on a World Wide Web page es-
tablished and maintained by another
entity. The document will be consid-
ered widely available only if—

(A) the World Wide Web page through
which it is available clearly informs
readers that the document is available
and provides instructions for
downloading it;

(B) the document is posted in a for-
mat that, when accessed, downloaded,
viewed and printed in hard copy, ex-
actly reproduces the image of the ap-
plication for tax exemption or annual
information return as it was originally
filed with the Internal Revenue Serv-
ice, except for any information per-
mitted by statute to be withheld from
public disclosure. (See section 6104(d)(3)
and §301.6104(d)-3(b)(3) and (4)); and

(C) any individual with access to the
Internet can access, download, view
and print the document without special
computer hardware or software re-
quired for that format (other than soft-
ware that is readily available to mem-
bers of the public without payment of
any fee) and without payment of a fee
to the tax-exempt organization or to
another entity maintaining the World
Wide Web page.

(ii) Transition rule. A tax-exempt or-
ganization that posted its application
for tax exemption or its annual infor-
mation returns on a World Wide Web
page on or before April 9, 1999 in a man-
ner consistent with regulation project
REG-246250-96 (1997 C.B. 627) (See
§601.601(d)(2) of this chapter.) will be
treated as satisfying the requirements
of paragraphs (b)(2)(i)(B) & (C) of this
section until June 8, 2000 provided that
an individual can access, download,
view and print the document without
payment of a fee to the tax-exempt or-
ganization or to another entity main-
taining the World Wide Web page.
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(iii) Reliability and accuracy. In order
for the document to be widely avail-
able through an Internet posting, the
entity maintaining the World Wide
Web page must have procedures for en-
suring the reliability and accuracy of
the document that it posts on the page
and must take reasonable precautions
to prevent alteration, destruction or
accidental loss of the document when
posted on its page. In the event that a
posted document is altered, destroyed
or lost, the entity must correct or re-
place the document.

(c) Discretion to prescribe other methods
for making documents widely available.
The Commissioner, from time to time,
may Dprescribe additional methods,
other than an Internet posting meeting
the requirements of paragraph (b)(2) of
this section, that a tax-exempt organi-
zation may use to make its documents
widely available.

(d) Notice requirement. If a tax-exempt
organization has made its application
for tax exemption and/or an annual in-
formation return widely available it
must notify any individual requesting
a copy where the documents are avail-
able (including the address on the
World Wide Web, if applicable). If the
request is made in person, the organi-
zation shall provide such notice to the
individual immediately. If the request
is made in writing, the notice shall be
provided within 7 days of receiving the
request.

(e) Effective date. For a tax-exempt
organization, other than a private
foundation, this section is applicable
June 8, 1999. For a private foundation,
this section is applicable beginning
March 13, 2000.

[T.D. 8818, 64 FR 17285, Apr. 9, 1999. Redesig-
nated and amended by T.D. 8861, 656 FR 2034,
Jan. 13, 2000]

§301.6104(d)-3 Tax-exempt organiza-
tion subject to harassment cam-
paign.

(a) In general. If the district director
for the key district in which the orga-
nization’s principal office is located (or
such other person as the Commissioner
may designate) determines that the or-
ganization is the subject of a harass-
ment campaign and compliance with
the requests that are part of the har-
assment campaign would not be in the
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public interest, a tax-exempt organiza-
tion is not required to fulfill a request
for a copy (as otherwise required by
§301.6104(d)-1(a)) that it reasonably be-
lieves is part of the campaign.

(b) Harassment. A group of requests
for an organization’s application for
tax exemption or annual information
returns is indicative of a harassment
campaign if the requests are part of a
single coordinated effort to disrupt the
operations of a tax-exempt organiza-
tion, rather than to collect informa-
tion about the organization. Whether a
group of requests constitutes such a
harassment campaign depends on the
relevant facts and circumstances.
Facts and circumstances that indicate
the organization is the subject of a har-
assment campaign include: a sudden in-
crease in the number of requests; an
extraordinary number of requests made
through form letters or similarly word-
ed correspondence; evidence of a pur-
pose to deter significantly the organi-
zation’s employees or volunteers from
pursuing the organization’s exempt
purpose; requests that contain lan-
guage hostile to the organization; di-
rect evidence of bad faith by organizers
of the purported harassment campaign;
evidence that the organization has al-
ready provided the requested docu-
ments to a member of the purported
harassing group; and a demonstration
by the tax-exempt organization that it
routinely provides copies of its docu-
ments upon request.

(c) Special rule for multiple requests
from a single individual or address. A
tax-exempt organization may disregard
any request for copies of all or part of
any document beyond the first two re-
ceived within any 30-day period or the
first four received within any one-year
period from the same individual or the
same address, regardless of whether the
district director for the applicable key
district (or such other person as the
Commissioner may designate) has de-
termined that the organization is sub-
ject to a harassment campaign.

(d) Harassment determination proce-
dure. A tax-exempt organization may
apply for a determination that it is the
subject of a harassment campaign and
that compliance with requests that are
part of the campaign would not be in
the public interest by submitting a
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signed application to the district direc-
tor for the key district where the orga-
nization’s principal office is located (or
such other person as the Commissioner
may designate). The application shall
consist of a written statement giving
the organization’s name, address, em-
ployer identification number, and the
name, address and telephone number of
the person to contact regarding the ap-
plication. The application must de-
scribe in detail the facts and cir-
cumstances that the organization be-
lieves support a determination that the
organization is subject to a harassment
campaign. The organization may sus-
pend compliance with respect to any
request for a copy of its documents
based on its reasonable belief that such
request is part of a harassment cam-
paign, provided that the organization
files an application for a determination
within 10 business days from the day
the organization first suspends compli-
ance with respect to a request that is
part of the alleged campaign. In addi-
tion, the organization may suspend
compliance with any request it reason-
ably believes to be part of the harass-
ment campaign until it receives a re-
sponse to its application for a harass-
ment campaign determination.

(e) Effect of a harassment determina-
tion. If the appropriate district director
(or such other person as the Commis-
sioner may designate) determines that
a tax-exempt organization is the sub-
ject of a harassment campaign and it is
not in the public interest to comply
with requests that are part of the cam-
paign, such organization is not re-
quired to comply with any request for
copies that it reasonably believes is
part of the campaign. This determina-
tion may be subject to other terms and
conditions set forth by the district di-
rector (or such other person as the
Commissioner may designate). A per-
son (as defined in section 6652(c)(4)(C))
shall not be liable for any penalty
under sections 6652(c)(1)(C),
6652(c)(1)(D) or 6685 for failing to timely
provide a copy of documents in re-
sponse to a request covered in a re-
quest for a harassment determination
if the organization fulfills the request
within 30 days of receiving a deter-
mination from the district director (or
such other person as the Commissioner
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may designate) that the organization is
not subject to a harassment campaign.
Notwithstanding the preceding sen-
tence, if the district director (or such
other person as the Commissioner may
designate) further determines that the
organization did not have a reasonable
basis for requesting a determination
that it was subject to a harassment
campaign or reasonable belief that a
request was part of the campaign, the
person (as defined in section
6652(c)(4)(C)) remains liable for any
penalties that result from not pro-
viding the copies in a timely fashion.

(f) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. V, a tax-exempt organization,
receives an average of 25 requests per month
for copies of its three most recent informa-
tion returns. In the last week of May, V is
mentioned in a national news magazine
story that discusses information contained
in V’s 1996 information return. From June 1
through June 30, 1997 V receives 200 requests
for a copy of its documents. Other than the
sudden increase in the number of requests
for copies, there is no other evidence to sug-
gest that the requests are part of an orga-
nized campaign to disrupt V’s operations. Al-
though fulfilling the requests will place a
burden on V, the facts and circumstances do
not show that V is subject to a harassment
campaign. Therefore, V must respond timely
to each of the 200 requests it receives in
June.

Example 2. Y is a tax-exempt organization
that receives an average of 10 requests a
month for copies of its annual information
returns. From March 1, 1997 to March 31,
1997, Y receives 25 requests for copies of its
documents. Fifteen of the requests come
from individuals Y knows to be active mem-
bers of the board of organization X. In the
past X has opposed most of the positions and
policies that Y advocates. None of the re-
questers have asked for copies of documents
from Y during the past year. Y has no other
information about the requesters. Although
the facts and circumstances show that some
of the individuals making requests are hos-
tile to Y, they do not show that the individ-
uals have organized a campaign that will
place enough of a burden on Y to disrupt its
activities. Therefore, Y must respond to each
of the 25 requests it receives in March.

Example 3. The facts are the same as in Ex-
ample 2, except that during March 1997, Y re-
ceives 100 requests. In addition to the fifteen
requests from members of organization X’s
board, 75 of the requests are similarly word-
ed form letters. Y discovers that several in-
dividuals associated with X have urged the
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X’s members and supporters, via the Inter-
net, to submit as many requests for a copy of
Y’s annual information returns as they can.
The message circulated on the Internet pro-
vides a form letter that can be used to make
the request. Both the appeal via the Internet
and the requests for copies received by Y
contain hostile language. During the same
year but before the 100 requests were re-
ceived, Y provided copies of its annual infor-
mation returns to the headquarters of X. The
facts and circumstances show that the 75
form letter requests are coordinated for the
purpose of disrupting Y’s operations, and not
to collect information that has already been
provided to an association representing the
requesters’ interests. Thus, the fact and cir-
cumstances show that Y is the subject of an
organized harassment campaign. To confirm
that it may disregard the 90 requests that
constitute the harassment campaign, Y must
apply to the applicable district director (or
such other person as the Commissioner may
designate) for a determination. Y may dis-
regard the 90 requests while the application
is pending and after the determination is re-
ceived. However, it must respond within the
applicable time limits to the 10 requests it
received in March that were not part of the
harassment campaign.

Example 4. The facts are the same as in Ex-
ample 3, except that Y receives 5 additional
requests from 5 different representatives of
the news media who in the past have pub-
lished articles about Y. Some of these arti-
cles were hostile to Y. Normally, the Inter-
nal Revenue Service will not consider a tax-
exempt organization to have a reasonable be-
lief that a request from a member of the
news media is part of a harassment cam-
paign absent additional facts that dem-
onstrate that the organization could reason-
ably believe the particular requests from the
news media to be part of a harassment cam-
paign. Thus, absent such additional facts, Y
must respond within the applicable time lim-
its to the 5 requests that it received from
representatives of the news media.

(g) Effective date. For a tax-exempt
organization, other than a private
foundation, this section is applicable
June 8, 1999. For a private foundation,
this section is applicable beginning
March 13, 2000.

[T.D. 8818, 64 FR 17289, Apr. 9, 1999. Redesig-
nated and amended by T.D. 8861, 656 FR 2034,
Jan. 13, 2000]

§301.6105-1 Compilation of relief from
excess profits tax cases.

Pursuant to and in accordance with
the provisions of section 6105, the Com-
missioner shall make and publish in
the FEDERAL REGISTER a compilation,
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for each fiscal year beginning after
June 30, 1941, of all cases in which re-
lief under the provisions of section 722
of the Internal Revenue Code of 1939, as
amended, has been allowed during such
fiscal year by the Commissioner and by
the Tax Court of the United States.

§301.6106-1 Publicity
ment tax returns.
For provisions relating to publicity
of returns made in respect of unem-
ployment tax imposed by chapter 23 of
the Code, see §§301.6103(a)-1, 301.6103
(b)-1, 301.6103(c)-1, 301.6103 (d)-1, and
301.6103(f)-1.

§301.6108-1 Publication of statistics of
income.

of unemploy-

Pursuant to and in accordance with
the provisions of section 6108, statistics
reasonably available with respect to
the operation of the income tax laws
shall be prepared and published annu-
ally by the Commissioner.

§301.6109-1 Identifying numbers.

(a) In general—(1) Taxpayer identifying
numbers—(i) Principal types. There are
several types of taxpayer identifying
numbers that include the following: so-
cial security numbers, Internal Rev-
enue Service (IRS) individual taxpayer
identification numbers, IRS adoption
taxpayer identification numbers, and
employer identification numbers. So-
cial security numbers take the form
000-00-0000. IRS individual taxpayer
identification numbers and IRS adop-
tion taxpayer identification numbers
also take the form 000-00-0000 but in-
clude a specific number or numbers
designated by the IRS. Employer iden-
tification numbers take the form 00—
0000000.

(i1) Uses. Social security numbers,
IRS individual taxpayer identification
numbers, and IRS adoption taxpayer
identification numbers are used to
identify individual persons. Employer
identification numbers are used to
identify employers. For the definition
of social security number and employer
identification number, see §§301.7701-11
and 301.7701-12, respectively. For the
definition of IRS individual taxpayer
identification number, see paragraph
(d)(3) of this section. For the definition
of IRS adoption taxpayer identification
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number, see §301.6109-3(a). Except as
otherwise provided in applicable regu-
lations under this chapter or on a re-
turn, statement, or other document,
and related instructions, taxpayer
identifying numbers must be used as
follows:

(A) Except as otherwise provided in
paragraph (a)(1)(ii)(B) and (D) of this
section, and §301.6109-3, an individual
required to furnish a taxpayer identi-
fying number must use a social secu-
rity number.

(B) Except as otherwise provided in
paragraph (a)(1)(ii)(D) of this section
and §301.6109-3, an individual required
to furnish a taxpayer identifying num-
ber but who is not eligible to obtain a
social security number must use an
IRS individual taxpayer identification
number.

(C) Any person other than an indi-
vidual (such as corporations, partner-
ships, nonprofit associations, trusts,
estates, and similar nonindividual per-
sons) that is required to furnish a tax-
payer identifying number must use an
employer identification number.

(D) An individual, whether U.S. or
foreign, who is an employer or who is
engaged in a trade or business as a sole
proprietor should use an employer
identification number as required by
returns, statements, or other docu-
ments and their related instructions.

(2) A trust that is treated as owned by
one or more persons pursuant to sections
671 through 6786—(i) Obtaining a tarpayer
identification number—(A) General rule.
Unless the exception in paragraph
(a)(2)()(B) of this section applies, a
trust that is treated as owned by one or
more persons under sections 671
through 678 must obtain a taxpayer
identification number as provided in
paragraph (d)(2) of this section.

(B) Exception for a trust all of which is
treated as owned by one grantor or one
other person and that reports under
$1.671-4(b)(2)(i)(A) of this chapter. A
trust that is treated as owned by one
grantor or one other person under sec-
tions 671 through 678 need not obtain a
taxpayer identification number, pro-
vided the trust reports pursuant to
§1.671-4(b)(2)(i)(A) of this chapter. The
trustee must obtain a taxpayer identi-
fication number as provided in para-
graph (d)(2) of this section for the first
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taxable year that the trust is no longer
owned by one grantor or one other per-
son or for the first taxable year that
the trust does not report pursuant to
§1.671-4(b)(2)(1)(A) of this chapter.

(i1) Obligations of persons who make
payments to certain trusts. Any payor
that is required to file an information
return with respect to payments of in-
come or proceeds to a trust must show
the name and taxpayer identification
number that the trustee has furnished
to the payor on the return. Regardless
of whether the trustee furnishes to the
payor the name and taxpayer identi-
fication number of the grantor or other
person treated as an owner of the trust,
or the name and taxpayer identifica-
tion number of the trust, the payor
must furnish a statement to recipients
to the trustee of the trust, rather than
to the grantor or other person treated
as the owner of the trust. Under these
circumstances, the payor satisfies the
obligation to show the name and tax-
payer identification number of the
payee on the information return and to
furnish a statement to recipients to
the person whose taxpayer identifica-
tion number is required to be shown on
the form.

(3) Obtaining a taxpayer identification
number for a trust, or portion of a trust,
following the death of the individual
treated as the owner—(@i) In general—(A)
A trust all of which was treated as owned
by a decedent. In general, a trust all of
which is treated as owned by a dece-
dent under subpart E (section 671 and
following), part I, subchapter J, chap-
ter 1 of the Internal Revenue Code as of
the date of the decedent’s death must
obtain a new taxpayer identification
number following the death of the de-
cedent if the trust will continue after
the death of the decedent.

(B) Taxpayer identification number of
trust with multiple owners. With respect
to a portion of a trust treated as owned
under subpart E (section 671 and fol-
lowing), part I, subchapter J, chapter 1
(subpart E) of the Internal Revenue
Code by a decedent as of the date of the
decedent’s death, if, following the
death of the decedent, the portion
treated as owned by the decedent re-
mains part of the original trust and the
other portion (or portions) of the trust
continues to be treated as owned under
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subpart E by a grantor(s) or other per-
son(s), the trust reports under the tax-
payer identification number assigned
to the trust prior to the decedent’s
death and the portion of the trust
treated as owned by the decedent prior
to the decedent’s death (assuming the
decedent’s portion of the trust is not
treated as terminating upon the dece-
dent’s death) continues to report under
the taxpayer identification number
used for reporting by the other portion
(or portions) of the trust. For example,
if a trust, reporting under §1.671-4(a) of
this chapter, is treated as owned by
three persons and one of them dies, the
trust, including the portion of the
trust no longer treated as owned by a
grantor or other person, continues to
report under the tax identification
number assigned to the trust prior to
the death of that person. See §1.671-4(a)
of this chapter regarding rules for fil-
ing the Form 1041, ““‘U.S. Income Tax
Return for Estates and Trusts,” where
only a portion of the trust is treated as
owned by one or more persons under
subpart E.

(ii) Furnishing correct taxpayer identi-
fication number to payors following the
death of the decedent. If the trust con-
tinues after the death of the decedent
and is required to obtain a new tax-
payer identification number under
paragraph (a)(3)(i)(A) of this section,
the trustee must furnish payors with a
new Form W-9, ‘“Request for Taxpayer
Identification Number and Certifi-
cation,” or an acceptable substitute
Form W-9, containing the new tax-
payer identification number required
under paragraph (a)(3)(i)(A) of this sec-
tion, the name of the trust, and the ad-
dress of the trustee.

(4) Taxpayer identification number to be
used by a trust upon termination of a sec-
tion 645 election—(i) If there is an execu-
tor. Upon the termination of the sec-
tion 645 election period, if there is an
executor, the trustee of the former
electing trust may need to obtain a
taxpayer identification number. If
§1.645-1(g) of this chapter regarding the
appointment of an executor after a sec-
tion 645 election is made applies to the
electing trust, the electing trust must
obtain a new TIN upon termination of
the election period. See the instruc-
tions to the Form 1041 for whether a
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new taxpayer identification number is
required for other former electing
trusts.

(ii) If there is no executor. Upon termi-
nation of the section 645 election pe-
riod, if there is no executor, the trustee
of the former electing trust must ob-
tain a new taxpayer identification
number.

(iii) Requirement to provide taxpayer
identification number to payors. If the
trustee is required to obtain a new tax-
payer identification number for a
former electing trust pursuant to this
paragraph (a)(4), or pursuant to the in-
structions to the Form 1041, the trustee
must furnish all payors of the trust
with a completed Form W-9 or accept-
able substitute Form W-9 signed under
penalties of perjury by the trustee pro-
viding each payor with the name of the
trust, the new taxpayer identification
number, and the address of the trustee.

(5) Persons treated as payors. For pur-
poses of paragraphs (a)(2), (3), and (4) of
this section, a payor is a person de-
scribed in §§1.671-4(b)(4) of this chapter.

(6) Effective date. Paragraphs (a)(3),
(4), and (5) of this section apply to
trusts of decedents dying on or after
December 24, 2002.

(b) Requirement to furnish one’s own
number—(1) U.S. persons. Every U.S.
person who makes under this title a re-
turn, statement, or other document
must furnish its own taxpayer identi-
fying number as required by the forms
and the accompanying instructions. A
U.S. person whose number must be in-
cluded on a document filed by another
person must give the taxpayer identi-
fying number so required to the other
person on request. For penalties for
failure to supply taxpayer identifying
numbers, see sections 6721 through 6724.
For provisions dealing specifically with
the duty of employees with respect to
their social security numbers, see
§31.6011(b)-2 (a) and (b) of this chapter
(Employment Tax Regulations). For
provisions dealing specifically with the
duty of employers with respect to em-
ployer identification numbers, see
§31.6011(b)-1 of this chapter (Employ-
ment Tax Regulations).

(2) Foreign persons. The provisions of
paragraph (b)(1) of this section regard-
ing the furnishing of one’s own number

§301.6109-1

shall apply to the following foreign
persons—

(i) A foreign person that has income
effectively connected with the conduct
of a U.S. trade or business at any time
during the taxable year;

(ii) A foreign person that has a U.S.
office or place of business or a U.S. fis-
cal or paying agent at any time during
the taxable year;

(iii) A nonresident alien treated as a
resident under section 6013(g) or (h);

(iv) A foreign person that makes a re-
turn of tax (including income, estate,
and gift tax returns), an amended re-
turn, or a refund claim under this title
but excluding information returns,
statements, or documents;

(v) A foreign person that makes an
election under §301.7701-3(c);

(vi) A foreign person that furnishes a
withholding certificate described in
§1.1441-1(e)(2) or (3) of this chapter or
§1.1441-5(c)(2)(iv) or (3)(iii) of this chap-
ter to the extent required under
§1.1441-1(e)(4)(vii) of this chapter;

(vii) A foreign person whose taxpayer
identifying number is required to be
furnished on any return, statement, or
other document as required by the in-
come tax regulations under section 897
or 1445. This paragraph (b)(2)(vii) ap-
plies as of November 3, 2003; and

(viii) A foreign person that furnishes
a withholding certificate described in
§1.1446-1(c)(2) or (3) of this chapter or
whose taxpayer identification number
is required to be furnished on any re-
turn, statement, or other document as
required by the income tax regulations
under section 1446. This paragraph
(b)(2)(viii) shall apply to partnership
taxable years beginning after May 18,
2005, or such earlier time as the regula-
tions under §§1.1446-1 through 1.1446-5
of this chapter apply by reason of an
election under §1.1446-7 of this chapter.

(c) Requirement to furnish another’s
number. Every person required under
this title to make a return, statement,
or other document must furnish such
taxpayer identifying numbers of other
U.S. persons and foreign persons that
are described in paragraph (b)(2)(i), (ii),
(iii), (vi), (vii), or (viii) of this section
as required by the forms and the ac-
companying instructions. The taxpayer
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identifying number of any person fur-
nishing a withholding certificate re-
ferred to in paragraph (b)(2)(vi) or (viii)
of this section shall also be furnished if
it is actually known to the person
making a return, statement, or other
document described in this paragraph
(c). If the person making the return,
statement, or other document does not
know the taxpayer identifying number
of the other person, and such other per-
son is one that is described in para-
graph (b)(2)(1), (i), (dii), (vi), (vii), or
(viii) of this section, such person must
request the other person’s number. The
request should state that the identi-
fying number is required to be fur-
nished under authority of law. When
the person making the return, state-
ment, or other document does not
know the number of the other person,
and has complied with the request pro-
vision of this paragraph (c), such per-
son must sign an affidavit on the trans-
mittal document forwarding such re-
turns, statements, or other documents
to the Internal Revenue Service, so
stating. A person required to file a tax-
payer identifying number shall correct
any errors in such filing when such per-
son’s attention has been drawn to
them. References in this paragraph (c)
to paragraph (b)(2)(viii) of this section
shall apply to partnership taxable
years beginning after May 18, 2005, or
such earlier time as the regulations
under §§1.1446-1 through 1.1446-5 of this
chapter apply by reason of an election
under §1.1446-7 of this chapter.

(d) Obtaining a taxpayer identifying
number—(1) Social security number. Any
individual required to furnish a social
security number pursuant to paragraph
(b) of this section shall apply for one, if
he has not done so previously, on Form
SS-5, which may be obtained from any
Social Security Administration or In-
ternal Revenue Service office. He shall
make such application far enough in
advance of the first required use of
such number to permit issuance of the
number in time for compliance with
such requirement. The form, together
with any supplementary statement,
shall be prepared and filed in accord-
ance with the form, instructions, and
regulations applicable thereto, and
shall set forth fully and clearly the
data therein called for. Individuals who
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are ineligible for or do not wish to par-
ticipate in the benefits of the social se-
curity program shall nevertheless ob-
tain a social security number if they
are required to furnish such a number
pursuant to paragraph (b) of this sec-
tion.

(2) Employer identification number—(@)
In general. Any person required to fur-
nish an employer identification num-
ber must apply for one, if not done so
previously, on Form SS-4. A Form SS-
4 may be obtained from any office of
the Internal Revenue Service, U.S. con-
sular office abroad, or from an accept-
ance agent described in paragraph
(A)(3)(dv) of this section. The person
must make such application far enough
in advance of the first required use of
the employer identification number to
permit issuance of the number in time
for compliance with such requirement.
The form, together with any supple-
mentary statement, must be prepared
and filed in accordance with the form,
accompanying instructions, and rel-
evant regulations, and must set forth
fully and clearly the requested data.

(ii) [Reserved]

(iii) Special rule for Section 708(b)(1)(B)
terminations. A new partnership that is
formed as a result of the termination
of a partnership under section
708(b)(1)(B) will retain the employer
identification number of the termi-
nated partnership. This paragraph
(d)(2)(iii) applies to terminations of
partnerships under section 708(b)(1)(B)
occurring on or after May 9, 1997; how-
ever, this paragraph (d)(2)(iii) may be
applied to terminations occurring on or
after May 9, 1996, provided that the
partnership and its partners apply this
paragraph (d)(2)(iii) to the termination
in a consistent manner.

(3) IRS individual taxpayer identifica-
tion mumber—(i) Definition. The term
IRS individual taxpayer identification
number means a taxpayer identifying
number issued to an alien individual by
the Internal Revenue Service, upon ap-
plication, for use in connection with
filing requirements under this title.
The term IRS individual taxpayer identi-
fication number does not refer to a so-
cial security number or an account
number for use in employment for
wages. For purposes of this section, the
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term alien individual means an indi-
vidual who is not a citizen or national
of the United States.

(i1) General rule for obtaining number.
Any individual who is not eligible to
obtain a social security number and is
required to furnish a taxpayer identi-
fying number must apply for an IRS in-
dividual taxpayer identification num-
ber on Form W-7, Application for IRS
Individual Taxpayer Identification
Number, or such other form as may be
prescribed by the Internal Revenue
Service. Form W-7 may be obtained
from any office of the Internal Revenue
Service, U.S. consular office abroad, or
any acceptance agent described in
paragraph (d)(3)(iv) of this section. The
individual shall furnish the informa-
tion required by the form and accom-
panying instructions, including the in-
dividual’s name, address, foreign tax
identification number (if any), and spe-
cific reason for obtaining an IRS indi-
vidual taxpayer identification number.
The individual must make such appli-
cation far enough in advance of the
first required use of the IRS individual
taxpayer identification number to per-
mit issuance of the number in time for
compliance with such requirement. The
application form, together with any
supplementary statement and docu-
mentation, must be prepared and filed
in accordance with the form, accom-
panying instructions, and relevant reg-
ulations, and must set forth fully and
clearly the requested data.

(iii) General rule for assigning number.
Under procedures issued by the Inter-
nal Revenue Service, an IRS individual
taxpayer identification number will be
assigned to an individual upon the
basis of information reported on Form
W-7 (or such other form as may be pre-
scribed by the Internal Revenue Serv-
ice) and any such accompanying docu-
mentation that may be required by the
Internal Revenue Service. An applicant
for an IRS individual taxpayer identi-
fication number must submit such doc-
umentary evidence as the Internal Rev-
enue Service may prescribe in order to
establish alien status and identity. Ex-
amples of acceptable documentary evi-
dence for this purpose may include
items such as an original (or a certified
copy of the original) passport, driver’s
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license, birth certificate, identity card,
or immigration documentation.

(iv) Acceptance agents—(A) Agreements
with acceptance agents. A person de-
scribed in paragraph (d)(3)(iv)(B) of this
section will be accepted by the Internal
Revenue Service to act as an accept-
ance agent for purposes of the regula-
tions under this section upon entering
into an agreement with the Internal
Revenue Service, under which the ac-
ceptance agent will be authorized to
act on behalf of taxpayers seeking to
obtain a taxpayer identifying number
from the Internal Revenue Service. The
agreement must contain such terms
and conditions as are necessary to in-
sure proper administration of the proc-
ess by which the Internal Revenue
Service issues taxpayer identifying
numbers to foreign persons, including
proof of their identity and foreign sta-
tus. In particular, the agreement may
contain—

(I) Procedures for providing Form
SS-4 and Form W-7, or such other nec-
essary form to applicants for obtaining
a taxpayer identifying number;

(2) Procedures for providing assist-
ance to applicants in completing the
application form or completing it for
them;

(3) Procedures for collecting, review-
ing, and maintaining, in the normal
course of business, a record of the re-
quired documentation for assignment
of a taxpayer identifying number;

(4) Procedures for submitting the ap-
plication form and required docu-
mentation to the Internal Revenue
Service, or if permitted under the
agreement, submitting the application
form together with a certification that
the acceptance agent has reviewed the
required documentation and that it has
no actual knowledge or reason to know
that the documentation is not com-
plete or accurate;

(5) Procedures for assisting taxpayers
with notification procedures described
in paragraph (g)(2) of this section in
the event of change of foreign status;

(6) Procedures for making all docu-
mentation or other records furnished
by persons applying for a taxpayer
identifying number promptly available
for review by the Internal Revenue
Service, upon request; and
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(7) Provisions that the agreement
may be terminated in the event of a
material failure to comply with the
agreement, including failure to exer-
cise due diligence under the agreement.

(B) Persons who may be acceptance
agents. An acceptance agent may in-
clude any financial institution as de-
fined in section 265(b)(6) or §1.165—
12(c)(1)(v) of this chapter, any college
or university that is an educational or-
ganization as defined in §1.501(c)(3)—
1(d)(3)(i) of this chapter, any federal
agency as defined in section 6402(f) or
any other person or categories of per-
sons that may be authorized by regula-
tions or Internal Revenue Service pro-
cedures. A person described in this
paragraph (d)(3)(iv)(B) that seeks to
qualify as an acceptance agent must
have an employer identification num-
ber for use in any communication with
the Internal Revenue Service. In addi-
tion, it must establish to the satisfac-
tion of the Internal Revenue Service
that it has adequate resources and pro-
cedures in place to comply with the
terms of the agreement described in
paragraph (d)(3)(iv)(A) of this section.

(4) Coordination of taxpayer identifying
numbers—(i) Social security number. Any
individual who is duly assigned a social
security number or who is entitled to a
social security number will not be
issued an IRS individual taxpayer iden-
tification number. The individual can
use the social security number for all
tax purposes under this title, even
though the individual is, or later be-
comes, a nonresident alien individual.
Further, any individual who has an ap-
plication pending with the Social Secu-
rity Administration will be issued an
IRS individual taxpayer identification
number only after the Social Security
Administration has notified the indi-
vidual that a social security number
cannot be issued. Any alien individual
duly issued an IRS individual taxpayer
identification number who later be-
comes a U.S. citizen, or an alien law-
fully permitted to enter the United
States either for permanent residence
or under authority of law permitting
U.S. employment, will be required to
obtain a social security number. Any
individual who has an IRS individual
taxpayer identification number and a
social security number, due to the cir-
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cumstances described in the preceding
sentence, must notify the Internal Rev-
enue Service of the acquisition of the
social security number and must use
the newly-issued social security num-
ber as the taxpayer identifying number
on all future returns, statements, or
other documents filed under this title.

(ii) Employer identification number.
Any individual with both a social secu-
rity number (or an IRS individual tax-
payer identification number) and an
employer identification number may
use the social security number (or the
IRS individual taxpayer identification
number) for individual taxes, and the
employer identification number for
business taxes as required by returns,
statements, and other documents and
their related instructions. Any alien
individual duly assigned an IRS indi-
vidual taxpayer identification number
who also is required to obtain an em-
ployer identification number must fur-
nish the previously-assigned IRS indi-
vidual taxpayer identification number
to the Internal Revenue Service on
Form SS-4 at the time of application
for the employer identification num-
ber. Similarly, where an alien indi-
vidual has an employer identification
number and is required to obtain an
IRS individual taxpayer identification
number, the individual must furnish
the previously-assigned employer iden-
tification number to the Internal Rev-
enue Service on Form W-7, or such
other form as may be prescribed by the
Internal Revenue Service, at the time
of application for the IRS individual
taxpayer identification number.

(e) Banks, and brokers and dealers in
securities. For additional requirements
relating to deposits, share accounts,
and brokerage accounts, see 31 CFR
103.34 and 103.35.

(f) Penalty. For penalties for failure
to supply taxpayer identifying num-
bers, see sections 6721 through 6724.

(g) Special rules for taxpayer identi-
fying numbers issued to foreign persons—
(1) General rule—(i) Social security num-
ber. A social security number is gen-
erally identified in the records and
database of the Internal Revenue Serv-
ice as a number belonging to a U.S. cit-
izen or resident alien individual. A per-
son may establish a different status for
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the number by providing proof of for-
eign status with the Internal Revenue
Service under such procedures as the
Internal Revenue Service shall pre-
scribe, including the use of a form as
the Internal Revenue Service may
specify. Upon accepting an individual
as a nonresident alien individual, the
Internal Revenue Service will assign
this status to the individual’s social se-
curity number.

(i1) Employer identification number. An
employer identification number is gen-
erally identified in the records and
database of the Internal Revenue Serv-
ice as a number belonging to a U.S.
person. However, the Internal Revenue
Service may establish a separate class
of employer identification numbers
solely dedicated to foreign persons
which will be identified as such in the
records and database of the Internal
Revenue Service. A person may estab-
lish a different status for the number
either at the time of application or
subsequently by providing proof of U.S.
or foreign status with the Internal
Revenue Service under such procedures
as the Internal Revenue Service shall
prescribe, including the use of a form
as the Internal Revenue Service may
specify. The Internal Revenue Service
may require a person to apply for the
type of employer identification number
that reflects the status of that person
as a U.S. or foreign person.

(iii) IRS individual taxpayer identifica-
tion number. An IRS individual tax-
payer identification number is gen-
erally identified in the records and
database of the Internal Revenue Serv-
ice as a number belonging to a non-
resident alien individual. If the Inter-
nal Revenue Service determines at the
time of application or subsequently,
that an individual is not a nonresident
alien individual, the Internal Revenue
Service may require that the indi-
vidual apply for a social security num-
ber. If a social security number is not
available, the Internal Revenue Service
may accept that the individual use an
IRS individual taxpayer identification
number, which the Internal Revenue
Service will identify as a number be-
longing to a U.S. resident alien.

(2) Change of foreign status. Once a
taxpayer identifying number is identi-
fied in the records and database of the
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Internal Revenue Service as a number
belonging to a U.S. or foreign person,
the status of the number is permanent
until the circumstances of the tax-
payer change. A taxpayer whose status
changes (for example, a nonresident
alien individual with a social security
number becomes a U.S. resident alien)
must notify the Internal Revenue Serv-
ice of the change of status under such
procedures as the Internal Revenue
Service shall prescribe, including the
use of a form as the Internal Revenue
Service may specify.

(3) Waiver of prohibition to disclose tax-
payer information when acceptance agent
acts. As part of its request for an IRS
individual taxpayer identification
number or submission of proof of for-
eign status with respect to any tax-
payer identifying number, where the
foreign person acts through an accept-
ance agent, the foreign person will
agree to waive the limitations in sec-
tion 6103 regarding the disclosure of
certain taxpayer information. How-
ever, the waiver will apply only for
purposes of permitting the Internal
Revenue Service and the acceptance
agent to communicate with each other
regarding matters related to the as-
signment of a taxpayer identifying
number, including disclosure of any
taxpayer identifying number pre-
viously issued to the foreign person,
and change of foreign status. This
paragraph (g)(3) applies to payments
made after December 31, 2001.

(h) Special rules for certain entities
under §301.7701-3—(1) General rule. Any
entity that has an employer identifica-
tion number (EIN) will retain that EIN
if its federal tax classification changes
under §301.7701-3.

(2) Special rules for entities that are dis-
regarded as entities separate from their
owners—(i) When an entity becomes dis-
regarded as an entity separate from its
owner. Except as otherwise provided in
regulations or other guidance, a single
owner entity that is disregarded as an
entity separate from its owner under
§301.7701-3, must use its owner’s tax-
payer identifying number (TIN) for fed-
eral tax purposes.

(ii) When an entity that was dis-
regarded as an entity separate from its
owner becomes recognized as a Separate
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entity. If a single owner entity’s classi-
fication changes so that it is recog-
nized as a separate entity for federal
tax purposes, and that entity had an
EIN, then the entity must use that EIN
and not the TIN of the single owner. If
the entity did not already have its own
EIN, then the entity must acquire an
EIN and not use the TIN of the single
owner.

(3) Effective date. The rules of this
paragraph (h) are applicable as of Janu-
ary 1, 1997.

(i) Special rule for qualified subchapter
S subsidiaries (QSubs)—(1) General rule.
Any entity that has an employer iden-
tification number (EIN) will retain
that EIN if a QSub election is made for
the entity under §1.1361-3 or if a QSub
election that was in effect for the enti-
ty terminates under §1.1361-5.

(2) EIN while QSub election in effect.
Except as otherwise provided in regula-
tions or other published guidance, a
QSub must use the parent S corpora-
tion’s EIN for Federal tax purposes.

(3) EIN when @QSub election terminates.
If an entity’s QSub election termi-
nates, it may not use the EIN of the
parent S corporation after the termi-
nation. If the entity had an EIN prior
to becoming a QSub or obtained an EIN
while it was a QSub in accordance with
regulations or other published guid-
ance, the entity must use that EIN. If
the entity had no EIN, it must obtain
an EIN upon termination of the QSub
election.

(4) Effective date. The rules of this
paragraph (i) apply on January 20, 2000.

(j) Effective date—(1) General rule. Ex-
cept as otherwise provided in this para-
graph (j), the provisions of this section
are generally effective for information
that must be furnished after April 15,
1974. However, the provisions relating
to IRS individual taxpayer identifica-
tion numbers apply on and after May
29, 1996. An application for an IRS indi-
vidual taxpayer identification number
(Form W-7) may be filed at any time on
or after July 1, 1996.

(2) Special rules—(i) Employer identi-
fication mumber of an estate. The re-
quirement under paragraph (a)(1)(ii)(C)
of this section that an estate obtain an
employer identification number applies
on and after January 1, 1984.
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(ii) Tazxpayer identifying numbers of
certain foreign persons. The requirement
under paragraph (b)(2)(iv) of this sec-
tion that certain foreign persons fur-
nish a TIN on a return of tax is effec-
tive for tax returns filed after Decem-
ber 31, 1996.

(iii) Paragraphs (a)(1)(i), (a)(1)(ii) in-
troductory text, (a)(1)(ii)(A), and
(a)(1)(ii)(B) of this section apply to in-
come tax returns due (without regard
to extensions) on or after April 15, 1998.

[T.D. 7306, 39 FR 9946, Mar. 15, 1974]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §301.6109-1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§301.6109-2 Authority of the Secretary
of Agriculture to collect employer
identification numbers for purposes
of the Food Stamp Act of 1977.

(a) In general. The Secretary of Agri-
culture may require each applicant re-
tail food store or wholesale food con-
cern to furnish its employer identifica-
tion number in connection with the ad-
ministration of section 9 of the Food
Stamp Act of 1977 (7 U.S.C. 2018) (relat-
ing to the determination of the quali-
fications of applicants under the Food
Stamp Act).

(b) Limited purpose. The Secretary of
Agriculture may have access to the
employer identification numbers ob-
tained pursuant to paragraph (a) of
this section, but only for the purpose of
establishing and maintaining a list of
the names and employer identification
numbers of the stores and concerns for
use in determining those applicants
who have been previously sanctioned or
convicted under section 12 or 15 of the
Food Stamp Act of 1977 (7 U.S.C. 2021 or
2024). The Secretary of Agriculture
may use this determination of sanc-
tions and convictions in administering
section 9 of the Food Stamp Act of
1977.

(¢) Sharing of information—(1) Sharing
permitted with certain United States
agencies and instrumentalities. The Sec-
retary of Agriculture may share the in-
formation contained in the list de-
scribed in paragraph (b) of this section
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with any other agency or instrumen-
tality of the United States that other-
wise has access to employer identifica-
tion numbers, but only to the extent
the Secretary of Agriculture deter-
mines sharing such information will
assist in verifying and matching that
information against information main-
tained by the other agency or instru-
mentality.

(2) Restrictions on the use of shared in-
formation. The information shared by
the Secretary of Agriculture pursuant
to this section may be used by any
other agency or instrumentality of the
United States only for the purpose of
effective administration and enforce-
ment of the Food Stamp Act of 1977 or
for the purpose of investigation of vio-
lations of other Federal laws or en-
forcement of those laws.

(d) Safeguards—(1) Restrictions on ac-
cess to employer identification numbers by
individuals—({) Numbers maintained by
the Secretary of Agriculture. The individ-
uals who are permitted access to em-
ployer identification numbers obtained
pursuant to paragraph (a) of this sec-
tion and maintained by the Secretary
of Agriculture are officers and employ-
ees of the United States whose duties
or responsibilities require access to
such employer identification numbers
for the purpose of effective administra-
tion or enforcement of the Food Stamp
Act of 1977 or for the purpose of sharing
the information in accordance with
paragraph (c) of this section.

(ii) Numbers maintained by any other
agency or instrumentality. The individ-
uals who are permitted access to em-
ployer identification numbers obtained
pursuant to paragraph (c) of this sec-
tion and maintained by any agency or
instrumentality of the United States
other than the Department of Agri-
culture are officers and employees of
the United States whose duties or re-
sponsibilities require access to such
employer identification numbers for
the purpose of effective administration
and enforcement of the Food Stamp
Act of 1977 or for the purpose of inves-
tigation of violations of other Federal
laws or enforcement of those laws.

(2) Other safeguards. The Secretary of
Agriculture, and the head of any other
agency or instrumentality referred to
in paragraph (c) of this section, must
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provide for any additional safeguards
that the Secretary of the Treasury de-
termines to be necessary or appro-
priate to protect the confidentiality of
the employer identification numbers.
The Secretary of Agriculture, and the
head of any other agency or instrumen-
tality referred to in paragraph (c) of
this section, may also provide for any
additional safeguards to protect the
confidentiality of employer identifica-
tion numbers, provided these safe-
guards are consistent with safeguards
determined by the Secretary of the
Treasury to be necessary or appro-
priate.

(e) Confidentiality and disclosure of em-
ployer identification numbers. Employer
identification numbers obtained pursu-
ant to paragraph (a) or (c) of this sec-
tion are confidential. No officer or em-
ployee of the United States who has or
had access to any such employer iden-
tification number may disclose that
number in any manner to an individual
not described in paragraph (d) of this
section. For purposes of this paragraph
(e), officer or employee includes a former
officer or employee.

(f) Sanctions—(1) Unauthorized, willful
disclosure of employer identification num-
bers. Sections 7213(a) (1), (2), and (3)
apply with respect to the unauthorized,
willful disclosure to any person of em-
ployer identification numbers that are
maintained pursuant to this section by
the Secretary of Agriculture, or any
other agency or instrumentality with
which information is shared pursuant
to paragraph (c) of this section, in the
same manner and to the same extent as
sections 7213(a) (1), (2), and (3) apply
with respect to unauthorized disclo-
sures of returns and return information
described in those sections.

(2) Willful solicitation of employer iden-
tification numbers. Section 7213(a)(4) ap-
plies with respect to the willful offer of
any item of material value in exchange
for any employer identification num-
ber maintained pursuant to this sec-
tion by the Secretary of Agriculture,
or any other agency or instrumentality
with which information is shared pur-
suant to paragraph (c) of this section,
in the same manner and to the same
extent as section 7213(a)(4) applies with
respect to offers (in exchange for any
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return or return information) described
in that section.

(g) Delegation. All references in this
section to the Secretary of Agriculture
are references to the Secretary of Agri-
culture or his or her delegate.

(h) Effective date. Except as provided
in the following sentence, this section
is effective on February 1, 1992. Any
provisions relating to the sharing of in-
formation by the Secretary of Agri-
culture with any other agency or in-
strumentality of the United States are
effective on August 15, 1994.

[T.D. 8369, 56 FR 49685, Oct. 1, 1991, as amend-
ed by T.D. 8621, 60 FR 51725, Oct. 3, 1995; 61
FR 1035, Jan. 11, 1996]

§301.6109-3 IRS adoption
identification numbers.

(a) In general—(1) Definition. An IRS
adoption taxpayer identification number
(ATIN) is a temporary taxpayer identi-
fying number assigned by the Internal
Revenue Service (IRS) to a child (other
than an alien individual as defined in
§301.6109-1(d)(3)(i)) who has been
placed, by an authorized placement
agency, in the household of a prospec-
tive adoptive parent for legal adoption.
An ATIN is assigned to the child upon
application for use in connection with
filing requirements under the Internal
Revenue Code and the regulations
thereunder. When an adoption becomes
final, the adoptive parent must apply
for a social security number for the
child. After the social security number
is assigned, that number, rather than
the ATIN, must be used as the child’s
taxpayer identification number on all
returns, statements, or other docu-
ments required under the Internal Rev-
enue Code and the regulations there-
under.

(2) Expiration and extension. An ATIN
automatically expires two years after
the number is assigned. However, upon
request, the IRS may grant an exten-
sion if the IRS determines the exten-
sion is warranted.

(b) Definitions. For purposes of this
section—

(1) Authorized placement agency has
the same meaning as in §1.152-2(c) of
this chapter;

(2) Prospective adoptive child or child
means a child who has not been adopt-
ed, but who has been placed in the

taxpayer
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household of a prospective adoptive
parent for legal adoption by an author-
ized placement agency; and

(3) Prospective adoptive parent or par-
ent means an individual in whose
household a prospective adoptive child
is placed by an authorized placement
agency for legal adoption.

(c) General rule for obtaining a num-
ber—(1) Who may apply. A prospective
adoptive parent may apply for an ATIN
for a child if—

(i) The prospective adoptive parent is
eligible to claim a personal exemption
under section 151 with respect to the
child;

(ii) An authorized placement agency
places the child with the prospective
adoptive parent for legal adoption;

(iii) The Social Security Administra-
tion will not process an application for
an SSN by the prospective adoptive
parent on behalf of the child (for exam-
ple, because the adoption is not final);
and

(iv) The prospective adoptive parent
has used all reasonable means to ob-
tain the child’s assigned social security
number, if any, but has been unsuccess-
ful in obtaining this number (for exam-
ple, because the biological parent who
obtained the number is not legally re-
quired to disclose the number to the
prospective adoptive parent).

(2) Procedure for obtaining an ATIN. If
the requirements of paragraph (c)(1) of
this section are satisfied, the prospec-
tive adoptive parent may apply for an
ATIN for a child on Form W-7A, Appli-
cation for Taxpayer Identification Num-
ber for Pending Adoptions (or such other
form as may be prescribed by the IRS).
An application for an ATIN should be
made far enough in advance of the first
intended use of the ATIN to permit
issuance of the ATIN in time for such
use. An application for an ATIN must
include the information required by
the form and accompanying instruc-
tions, including the name and address
of each prospective adoptive parent and
the child’s name and date of birth. In
addition, the application must include
such documentary evidence as the IRS
may prescribe to establish that a child
was placed in the prospective adoptive
parent’s household by an authorized
placement agency for legal adoption.
Examples of acceptable documentary
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evidence establishing placement for
legal adoption by an authorized place-
ment agency may include—

(i) A copy of a placement agreement
entered into between the prospective
adoptive parent and an authorized
placement agency;

(ii) An affidavit or letter signed by
the adoption attorney or government
official who placed the child for legal
adoption pursuant to state law;

(iii) A document authorizing the re-
lease of a newborn child from a hos-
pital to a prospective adoptive parent
for adoption; and

(iv) A court document ordering or ap-
proving the placement of a child for
adoption.

(d) Effective date. The provisions of
this section apply to income tax re-
turns due (without regard to extension)
on or after April 15, 1998.

[T.D. 8839, 64 FR 51242, Sept. 22, 1999]

§301.6110-1 Public inspection of writ-
ten determinations and background
file documents.

(a) General rule. Except as provided in
§301.6110-3, relating to deletion of cer-
tain information, §301.6110-5(b), relat-
ing to actions to restrain disclosure,
paragraph (b)(2) of this section, relat-
ing to technical advice memoranda in-
volving civil fraud and criminal inves-
tigations, and jeopardy and termi-
nation assessments, and paragraph
(b)(3) of this section, relating to gen-
eral written determinations relating to
accounting or funding periods and
methods, the text of any written deter-
mination (as defined in §301.6110-2(a))
issued pursuant to a request post-
marked or hand delivered after October
31, 1976, shall be open to public inspec-
tion in the places provided in para-
graph (c)(1) of this section. The text of
any written determination issued pur-
suant to a request postmarked or hand
delivered before November 1, 1976, shall
be open to public inspection pursuant
to section 6110(h) and §301.6110-6, when
funds are appropriated by Congress for
such purpose. The procedures and rules
set forth in §§301.6110-1 through
301.6110-5 and §301.6110-7 do not apply
to written determinations issued pur-
suant to requests postmarked or hand
delivered before November 1, 1976, un-
less §301.6110-6 states otherwise. There
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shall also be open to public inspection
in each place of public inspection an
index to the written determinations
subject to inspection at such place.
Each such index shall be arranged by
section of the Internal Revenue Code,
related statute or tax treaty and by
subject matter description within such
section in such manner as the Commis-
sioner may from time to time provide.
The Commissioner shall not be re-
quired to make any written determina-
tion or background file document open
to public inspection pursuant to sec-
tion 6110 or refrain from disclosure of
any such documents or any informa-
tion therein, except as provided by sec-
tion 6110 or with respect to a discovery
order made in connection with a judi-
cial proceeding. The provisions of sec-
tion 6110 shall not apply to material
that is open to public inspection under
section 6104. See section 6110(1)(1).

(b) Items that may be inspected only
under certain circumstances—(1) Back-
ground file documents. A background
file document (as such term is defined
in §301.6110-2(g)) relating to a par-
ticular written determination issued
pursuant to a request postmarked or
hand delivered after October 31, 1976,
shall not be subject to inspection until
such written determination is open to
public inspection or available for in-
spection pursuant to paragraph (b) (2)
or (3) of this section, and then only if a
written request pursuant to paragraph
(c)(4) of this section is made for inspec-
tion of such background file document.
Background file documents relating to
written determinations issued pursu-
ant to requests postmarked or hand de-
livered before November 1, 1976, shall
be subject to inspection pursuant to
section 6110 (h) and §301.6110-6, when
funds are appropriated by Congress for
such purpose. The version of the back-
ground file document which is avail-
able for inspection shall be the version
originally made available for inspec-
tion, as modified by any additional dis-
closure pursuant to section 6110(d)(3)
and (f)(4).

(2) Technical advice memoranda involv-
ing civil fraud and criminal investiga-
tions, jeopardy and termination assess-
ments. Any technical advice memo-
randum (as such term is defined in
§301.6110-2(f) involving any matter that
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is the subject of a civil fraud or crimi-
nal investigation, a jeopardy assess-
ment (as such term is defined in sec-
tion 6861), or a termination assessment
(as such term is defined in section 6851)
shall not be subject to inspection until
all actions relating to such investiga-
tion or assessment are completed and
then only if a written request pursuant
to paragraph (c)(4) of this section is
made for inspection of such technical
advice memorandum. A ‘‘civil fraud in-
vestigation” is any administrative step
or judicial proceeding in which an issue
for determination is whether the Com-
missioner should impose additional tax
pursuant to section 6653(b). A ‘“‘crimi-
nal investigation’ is any administra-
tive step or judicial proceeding in
which an issue for determination is
whether a taxpayer should be charged
with or is guility of criminal conduct.
An action relating to a civil fraud or
criminal investigation includes any
such administrative step or judicial
proceeding, the review of subsequent
related activities and related returns of
the taxpayer or related taxpayers, and
any other administrative step or judi-
cial procedure or proceeding or appel-
late process that is initiated as a con-
sequence of the facts and cir-
cumstances disclosed by such inves-
tigation. An action relating to a jeop-
ardy or termination assessment in-
cludes any administrative step or judi-
cial proceeding that is initiated to de-
termine whether to make such assess-
ment, that is brought pursuant to sec-
tion 7429 to determine the appropriate-
ness or reasonableness of such assess-
ment, or that is brought to resolve the
legal consequences of the tax status or
liability issue underlying the making
of such assessment. Any action relat-
ing to a civil fraud or criminal inves-
tigation, a jeopardy assessment, or a
termination assessment is not com-
pleted until all available administra-
tive steps and judicial proceedings and
remedies, including appeals, have been
completed.

(3) Written determinations with respect
to adoption of or change in certain ac-
counting or funding periods and methods.
Any general written determination (as
defined in §301.6110-2(c) that relates
solely to approval of any adoption of or
change in—
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(i) The funding method or plan year
of a plan under section 412.

(ii) A taxpayer’s annual accounting
period under section 442.

(iii) A taxpayer’s method of account-
ing under section 446(e), or

(iv) A partnership’s or partner’s tax-
able year under section 706

shall not be subject to inspection until
such written determination would, but
for this paragraph (b)(3), be open to
public inspection pursuant to §301.6110-
5(c) and then only if a written request
pursuant to paragraph (c)(4) of this sec-
tion is made for inspection of such
written determination.

(¢c) Procecure for public inspection—(1)
Place of public inspection. The text of
any ruling (as such term is defined in
§301.6110-2(d) or technical advice
memorandum that is open to public in-
spection pursuant to section 6110 shall
be located in the National Office Read-
ing Room. The text of any determina-
tion letter (as such term is defined in
§301.6110-2(e)) that is open to public in-
spection pursuant to section 6110 shall
be located in the Reading Room of the
Regional Office in which is located the
district office that issued such deter-
mination letter. Inspection of any writ-
ten determination subject to inspec-
tion only upon written request shall be
requested from the National Office
Reading Room. Inspection of any back-
ground file document shall be re-
quested only from the reading room in
which the related written determina-
tion is either open to public inspection
or subject to inspection upon written
request. The locations and mailing ad-
dresses of the reading rooms are set
forth in §601.702(b)(3)(ii) of this chap-
ter.

(2) Time and manner of public inspec-
tion. The inspection authorized by sec-
tion 6110 will be allowed only in the
place provided for such inspection in
the presence of an Internal Revenue of-
ficer or employee and only during the
regular hours of business of the Inter-
nal Revenue Service office in which the
reading room is located. The public
will not be allowed to remove any
record from a reading room. A person
who wishes to inspect reading room
material without visiting a reading
room may submit a written request
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pursuant to paragraph (c)(4) of this sec-
tion for copies of any such material to
the Internal Revenue Service reading
room in which is located such material.

(3) Copies. Notes may be taken of any
material open to public inspection
under section 6110, and copies may be
made manually. Copies of any material
open to public inspection or subject to
inspection upon written request will be
furnished by the Internal Revenue
Service to any person making requests
therefor pursuant to paragraph (c)(4) of
this section. If made at the time of in-
spection the request for copies need not
be in writing, unless the material is
not immediately available for copying.
The Commissioner may prescribe fees
pursuant to section 6110(j) for fur-
nishing copies of material open or sub-
ject to inspection.

(4) Requests. Any request for copies of
written determinations, for inspection
of general written determinations re-
lating to accounting or funding periods
and methods or technical advice
memoranda involving civil fraud and
criminal investigations, and jeopardy
and termination assessments, for in-
spection or copies of background file
documents, and for copies of the index
shall be submitted to the reading room
in which is located the requested mate-
rial. If made in person, the request may
be submitted to the internal revenue
employee supervising the reading
room. The request shall contain:

(i) Authorization for the Internal
Revenue Service to charge the person
making such request for making cop-
ies, searching for material, and making
deletions therefrom;

(ii) The maximum amount of charges
which the Internal Revenue Service
may incur without further authoriza-
tion from the person making such re-
quest;

(iii) With respect to requests for in-
spection and copies of background file
documents, the file number of the writ-
ten determination to which such back-
ground file document relates and a spe-
cific identification of the nature or
type of the background file document
requested;

(iv) With respect to requests for in-
spections of general written determina-
tions relating to accounting or funding
periods and methods, the day, week, or
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month of issuance of such written de-
termination, and the applicable cat-
egory as selected from a special sum-
mary listing of categories prepared by
the Internal Revenue Service;

(v) With respect to requests for cop-
ies of written determinations, the file
number of the written determination
to be copied, which can be ascertained
in the reading room or from the index;

(vi) With respect to requests for cop-
ies of portions of the index, the section
of the Internal Revenue Code, related
statute or tax treaty in which the per-
son making such request is interested;

(vii) With respect to material which
is to be mailed, the name, address, and
telephone number of the person mak-
ing such request and the address to
which copies of the requested material
should be sent; and

(viii) Such other information as the
Internal Revenue Service may from
time to time require in its operation of
reading rooms.

(d) Effective/applicability date. The
rules of paragraph (a) apply February
29, 2012.

[T.D. 7524, 42 FR 63412, Dec. 16, 1977, as
amended by T.D. 9581, 77 FR 12205, Feb. 29,
2012]

§301.6110-2 Meaning of terms.

(a) Written determination. A ‘‘written
determination” is a ruling, a deter-
mination letter, or a technical advice
memorandum, as such terms are de-
fined in paragraphs (d), (e), and (f) of
this section, respectively. Notwith-
standing paragraphs (d) through (f) of
this section, a written determination
does not include for example, opinion
letters (as defined in §601.201(a)(4) of
this chapter), information letters (as
defined in §601.201(a)(5) of this chapter),
technical information responses, tech-
nical assistance memoranda, notices of
deficiency, reports on claims for re-
fund, Internal Revenue Service deci-
sions to accept taxpayers’ offers in
compromise, earnings and profits de-
terminations, or documents issued by
the Internal Revenue Service in the
course of tax administration that are
not disclosed to the persons to whose
tax returns or tax liability the docu-
ments relate.

(b) Reference written determination. A
“reference written determination’ is
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any written determination that the
Commissioner determines to have sig-
nificant reference value. Any written
determination that the Commissioner
determines to be the basis for a pub-
lished revenue ruling is a reference
written determination until such rev-
enue ruling is obsoleted, revoked, su-
perseded or otherwise held to have no
effect.

(c) General written determination. A
“‘general written determination’ is any
written determination that is not a ref-
erence written determination.

(d) Ruling. A ‘‘ruling” is a written
statement issued by the National Of-
fice to a taxpayer or to the taxpayer’s
authorized representative (as such
term is defined in §601.201(e)(7) of this
chapter) on behalf of the taxpayer, that
interprets and applies tax laws to a
specific set of facts. A ruling generally
recites the relevant facts, sets forth
the applicable provisions of law, and
shows the application of the law to the
facts.

(e) Determination letter. A ‘‘deter-
mination letter’” is a written state-
ment issued by a district director in re-
sponse to a written inquiry by an indi-
vidual or an organization that applies
principles and precedents previously
announced by the National Office to
the particular facts involved.

(f) Technical advice memorandum. A
“‘technical advice memorandum’ is a
written statement issued by the Na-
tional Office to, and adopted by, a dis-
trict director in connection with the
examination of a taxpayer’s return or
consideration of a taxpayer’s claim for
refund or credit. A technical advice
memorandum generally recites the rel-
evant facts, sets forth the applicable
law, and states a legal conclusion.

(g) Background file document—(1) Gen-
eral rule. A ‘background file docu-
ment’’ is—(i) The request for a written
determination.

(ii) Any written material submitted
in support of such request by the per-
son by whom or on whose behalf the re-
quest for a written determination is
made,

(iii) Any written communication, or
memorandum of a meeting, telephone
communication, or other contact, be-
tween employees of the Internal Rev-
enue Service or Office of its Chief
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Counsel and persons outside the Inter-
nal Revenue Service in connection with
such request or written determination
which is received prior to the issuance
(as such term is defined in paragraph
(h) of this section) of the written deter-
mination, but not including commu-
nications described in paragraph (g)(2)
of this section, and

(iv) Any subsequent communication
between the National Office and a dis-
trict director concerning the factual
circumstances underlying the request
for a technical advice memorandum, or
concerning a request by the district di-
rector for reconsideration by the Na-
tional Office of a proposed technical
advice memorandum.

(2) Limitations. Notwithstanding para-
graph (g)(1) of this section, a ‘‘back-
ground file document’” shall not in-
clude any—

(i) Communication between the De-
partment of Justice and the Internal
Revenue Service or the Office of its
Chief Counsel relating to any pending
civil or criminal case or investigation,

(ii) Communication between Internal
Revenue Service employees and em-
ployees of the Office of its Chief Coun-
sel,

(iii) Internal memorandum or attor-
ney work product prepared by the In-
ternal Revenue Service or Office of its
Chief Counsel which relates to the de-
velopment of the conclusion of the In-
ternal Revenue Service in a written de-
termination, including, with respect to
a technical advice memorandum, the
Transmittal Memorandum, as defined
in §601.105(b)(5)(vi)(c) of this chapter,

(iv) Correspondence or any portion of
correspondence between the Internal
Revenue Service and any person relat-
ing solely to the making of or extent of
deletions pursuant to section 6110(c), or
a request pursuant to section 6110(g) (3)
and (4) for postponement of the time at
which a written determination is made
open or subject to inspection,

(v) Material relating to (A) a request
for a ruling or determination letter
that is withdrawn prior to issuance
thereof or that the Internal Revenue
Service declines to answer, (B) a re-
quest for technical advice that the Na-
tional Office declines to answer, or (C)
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the appeal of a taxpayer from the deci-
sion of a district director not to seek
technical advice, or

(vi) Response to a request for tech-
nical advice which the district director
declines to adopt, and the district di-
rector’s request for reconsideration
thereof.

(h) Issuance. ‘‘Issuance’ of a written
determination occurs, with respect to
rulings and determination letters, upon
the mailing of the ruling or determina-
tion letter to the person to whom it
pertains. Issuance of a technical advice
memorandum occurs upon the adoption
of the technical advice memorandum
by the district director.

(1) Person to whom written determina-
tion pertains. A ‘‘person to whom a
written determination pertains’ is the
person by whom a ruling or determina-
tion letter is requested, but if re-
quested by an authorized representa-
tive, the person on whose behalf the re-
quest is made. With respect to a tech-
nical advice memorandum, a ‘‘person
to whom a written determination per-
tains” is the taxpayer whose return is
being examined or whose claim for re-
fund or credit is being considered.

(j) Person to whom a background file
document relates. A ‘‘person to whom a
background file document relates’ is
the person to whom the related written
determination pertains, as such term is
defined in paragraph (i) of this section.

(k) Person who has a direct interest in
maintaining confidentiality. A ‘‘person
who has a direct interest in maintain-
ing the confidentiality of a written de-
termination’” is any person whose
name and address is listed in the re-
quest for such written determination,
as required by §601.201(e)(2) of this
chapter. A “‘person who has a direct in-
terest in maintaining the confiden-
tiality of a background file document”
is any person whose name and address
is in such background file document, or
who has a direct interest in maintain-
ing the confidentiality of the written
determination to which such back-
ground file document relates.

(1) Successor in interest. A ‘‘successor
in interest” to any person to whom a
written determination pertains or
background file document relates is
any person who acquires the rights and
assumes the liabilities of such person
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with respect to the transaction which
was the subject matter of the written
determination, provided that the suc-
cessor in interest notifies the Commis-
sioner with respect to the succession in
interest.

(d) Effective/applicability date. The
rules of paragraph (a) apply February
29, 2012.

[T.D. 7524, 42 FR 63413, Dec. 16, 1977, as
amended by T.D. 9581, 77 FR 12205, Feb. 29,
2012]

§301.6110-3 Deletion of certain infor-
mation in written determinations
open to public inspection.

(a) Information subject to deletion.
There shall be deleted from the text of
any written determination open to
public inspection or subject to inspec-
tion upon written request and back-
ground file document subject to inspec-
tion upon written request pursuant to
section 6110 the following types of in-
formation:

(1) Identifying details. (i) The names,
addresses, and identifying numbers (in-
cluding telephone, license, social secu-
rity, employer identification, credit
card, and selective service numbers) of
any person, other than the identifying
details of a person who makes a third-
party communication described in
§301.6110-4(a), and

(ii) Any other information that
would permit a person generally
knowledgeable with respect to the ap-
propriate community to identify any
person. The determination of whether
information would permit identifica-
tion of a particular person will be made
in view of information available to the
public at the time the written deter-
mination or background file document
is made open or subject to inspection
and in view of information that will
subsequently become available, pro-
vided the Internal Revenue Service is
made aware of such information and
the potential that such information
may identify any person. The ‘‘appro-
priate community’ is that group of
persons who would be able to associate
a particular person with a category of
transactions one of which is described
in the written determination or back-
ground file document. The appropriate
community may vary according to the
nature of the transaction which is the
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subject of the written determination.
For example, if a steel company pro-
poses to enter a transaction involving
the purchase and installation of blast
furnaces, the ‘‘appropriate commu-
nity’”’ may include all steel producers
and blast furnace manufacturers, but if
the installation process is a unique
process of which everyone in national
industry is aware, the ‘‘appropriate
community’ might also include the na-
tional industrial community. On the
other hand, if the steel company pro-
poses to enter a transaction involving
the purchase of land on which to con-
struct a building to house the blast fur-
naces, the ‘‘appropriate community”
may also include those residing or
doing business within the geographical
locale of the land to be purchased.

(2) Information concerning national de-
fense and foreign policy. Information
specifically authorized under criteria
established by an Executive order to be
kept secret in the interest of national
defense or foreign policy and which is
in fact properly classified pursuant to
such order.

(3) Information exempted by other stat-
utes and agency rules. Information spe-
cifically exempted from disclosure by
any statute other than the Internal
Revenue Code of 1954 and 5 U.S.C. 552
which is applicable to the Internal Rev-
enue Service, and any information ob-
tained by the Internal Revenue Service
solely and directly from another Fed-
eral agency subject to a nondisclosure
rule of such agency. Deletion of infor-
mation shall not be made solely be-
cause the same information was sub-
mitted to another Federal agency sub-
ject to a nondisclosure rule applicable
only to such agency.

(4) Trade secrets and privileged or con-
fidential commercial or financial informa-
tion—(i) Deletions to be made. Any—

(A) Trade secrets, and

(B) Commercial or financial informa-
tion obtained from any person which,
despite the fact that identifying details
are deleted pursuant to paragraph
(a)(1) of this section, nonetheless re-
mains privileged or confidential.

(ii) Trade secret. For purposes of para-
graph (a)(4)(i)(A) of this section, a
trade secret may consist of any for-
mula, pattern, device or compilation of
information that is used in one’s busi-
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ness, and that gives one an opportunity
to obtain an advantage over competi-
tors who do not know or use it. It may
be a formula for a chemical compound,
a process of manufacturing, treating or
preserving materials, a pattern for a
machine or other device, or a list of
customers. The subject of a trade se-
cret must be secret, that is, it must not
be of public knowledge or of a general
knowledge in the trade or business.
Novelty, in the patent law sense, is not
required for a trade secret.

(iii) Privileged or confidential. For pur-
poses of paragraph (a)(4)(i)(B) of this
section, information is privileged or
confidential if from examination of the
request and supporting documents re-
lating to a written determination, and
in consideration of the fact that identi-
fying details are deleted pursuant to
paragraph (a)(1) of this section, it is de-
termined that disclosure of such infor-
mation would cause substantial harm
to the competitive position of any per-
son. For example, while determining
whether disclosure of certain informa-
tion would cause substantial harm to
X’s competitive position, the Internal
Revenue Service becomes aware that
his information has previously been
disclosed to the public. In this situa-
tion, the Internal Revenue Service will
not agree with X’s argument that dis-
closure of the information would cause
substantial harm to X’s competitive
position. An example of information
previously disclosed to the public is fi-
nancial information contained in the
published annual reports of widely held
public corporations.

(5) Information within the ambit of per-
sonal privacy. Information the disclo-
sure of which would constitute a clear-
ly unwarranted invasion of personal
privacy, despite the fact that identi-
fying details are deleted pursuant to
paragraph (a)(1) of this section. Per-
sonal privacy information encompasses
embarrassing or sensitive information
that a reasonable person would not re-
veal to the public under ordinary cir-
cumstances. Matters of personal pri-
vacy include, but are not limited to,
details not yet public of a pending di-
vorce, medical treatment for physical
or mental disease or injury, adoption of
a child, the amount of a gift, and polit-
ical preferences. A clearly unwarranted
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invasion of personal privacy exists if
from analysis of information submitted
in support of the request for a written
determination it is determined that
the public interest purpose for requir-
ing disclosure is outweighed by the po-
tential harm attributable to such inva-
sion of personal privacy.

(6) Information concerning agency regu-
lation of financial institutions. Informa-
tion contained in or related to reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions concerning examination, oper-
ation or condition of a financial insti-
tution, disclosure of which would dam-
age the standing of such financial in-
stitution.

(7 Information concerning wells. Geo-
logical or geophysical information and
data, including maps, concerning wells.

(b) Manner of deletions. Whenever in-
formation, which is not to be disclosed
pursuant to section 6110(c), is deleted
from the text of a written determina-
tion or background file document, sub-
stitutions therefore shall be made to
the extent feasible if necessary for an
understanding of the legal analysis de-
veloped in such written determination
or to make the disclosed text of a back-
ground file document comprehensible.
Wherever any material is deleted, an
indication of such deletion, and of any
substitution therefor, shall be made in
such manner as the Commissioner
deems appropriate.

(c) Limitations on the making of dele-
tions. Any portion of a written deter-
mination or background file document
that has been deleted will be restored
to the text thereof—

(1) If pursuant to section 6110(d)(3) or
(H)(4)(A) a court orders disclosure of
such portion, or

(2) If pursuant, to §301.6110-5(d)(1) an
agreement is reached to disclose infor-
mation.

[T.D. 7524, 42 FR 63414, Dec. 16, 1977]

§301.6110-4 Communications
third parties.

(a) General rule. Except as provided in
paragraph (b) of this section a record
will be made of any communication,
whether written, by telephone, at a
meeting, or otherwise, received by the
Internal Revenue Service or Office of

from
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its Chief Counsel prior to the issuance
of written determination from any per-
son other than a person to whom the
written determination pertains or the
authorized representative of such per-
son. This rule applies to any commu-
nication concerning such written de-
termination, any communication con-
cerning the request for such written
determination, or any communication
concerning other matters involving
such written determination. A nota-
tion that such communication has been
made shall be placed on such written
determination when it is made open to
public inspection or available for in-
spection upon written request pursuant
to §301.6110-5. The notation to be
placed on a written determination
shall consist of the date on which the
communication was received and the
category of the person making such
communication, for example, Congres-

sional, Department of Commerce,
Treasury, trade association, White
House, educational institution. Any

person may request the Internal Rev-
enue Service to disclose the name of
any person about whom a notation has
been made pursuant to this paragraph.

(b) Limitations. The provisions of
paragraph (a) of this section shall not
apply to communications received by
the Internal Revenue Service from em-
ployee of the Internal Revenue Service
or Office of its Chief Counsel, from the
Chief of Staff of the Joint Committee
on Internal Revenue Taxation, from
the Department of Justice with respect
to any pending civil or criminal case or
investigation, or from another govern-
ment agency in response to a request
made by the Internal Revenue Service
to such agency for assistance involving
the expertise of such agency.

(c) Action to obtain disclosure of iden-
tity of person to whom written determina-
tion pertains—(1) Creation of remedy.
With respect to any written determina-
tion on which a notation has been
placed pursuant to paragraph (a) of
this section, any person may file a pe-
tition in the United States Tax Court
or file a complaint in the United States
District Court for the District of Co-
lumbia for an order requiring that the
identity of any person to whom such
written determination pertains be dis-
closed, but such petition or complaint
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must be filed within 36 months of the
date such written determination is
made open or subject to inspection.

(2) Necessary disclosure. Whenever an
action is brought pursuant to section
6110(d)(3), the court may order that the
identity of any person to whom the
written determination pertains be dis-
closed. Such disclosure may be ordered
if the court determines that there is
evidence in the record from which it
could reasonably be concluded that an
impropriety occurred or undue influ-
ence was exercised with respect to such
written determination by or on behalf
of the person to whom the written de-
termination pertains. The court may,
pursuant to section 6110(d)(3), also
order the disclosure of any material de-
leted pursuant to section 6110(c) if such
disclosure is in the public interest. The
written determination or background
file document with respect to which
the disclosure was sought shall be re-
vised to disclose the information which
the court orders to be disclosed.

(3) Required notice. If a proceeding is
commenced pursuant to section
6110(d)(3) and paragraph (c)(1) of this
section with respect to any written de-
termination, the Secretary shall send
notice of the commencement of such
proceeding to any person whose iden-
tity is subject to being disclosed and to
the person about whom a third-party
communication notation has been
made pursuant to section 6110(d)(1).
Such notice shall be sent, by registered
or certified mail, to the last known ad-
dress of the persons described in this
paragraph (c)(3) within 15 days after
notice of the petition or complaint
filed pursuant to section 6110(d)(3) is
served on the Secretary. For further
guidance regarding the definition of
last known address, see §301.6212-2.

(4) Intervention. Any person who is
entitled to receive notice pursuant to
paragraph (c)(3) of this section shall
have the right to intervene in any ac-
tion brought pursuant to section
6110(d)(3). If appropriate such person
shall be permitted to intervene anony-
mously.

[T.D. 7524, 42 FR 63415, Dec. 16, 1977, as
amended by T.D. 8939, 66 FR 2819, Jan. 12,
2001]
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§301.6110-5 Notice and time require-
ments; actions to restrain disclo-
sure; actions to obtain additional
disclosure.

(a) Notice—(1) General rule. Before a
written determination is made open to
public inspection or subject to inspec-
tion upon written request, or before a
background file document is subject to
inspection upon written request, the
person to whom the written determina-
tion pertains or background file docu-
ment relates shall be notified by the
Commissioner of intention to disclose
such written determination or back-
ground file document. The notice with
respect to a written determination,
other than a written determination de-
scribed in §301.6110-1(b) (2) or (3) shall
be mailed when such written deter-
mination is issued. The notice with re-
spect to any written determination re-
lating to accounting or funding periods
and methods, any technical advice
memoranda involving civil fraud and
criminal investigations, and jeopardy
and termination assessments, and any
background file document shall be
mailed within a reasonable time after
the receipt of the first written request
for inspection thereof.

(2) Contents of notice. The notice re-
quired by paragraph (a)(1) of this sec-
tion shall—

(i) Include a copy of the text of the
written determination or background
file document, which the Commissioner
proposes to make open to public in-
spection or subject to inspection pursu-
ant to a written request, on which is
indicated (A) the material that the
Commissioner proposes to delete pur-
suant to section 6110(c), (B) any substi-
tutions proposed to be made therefor,
and (C) any third-party communication
notations required to be placed pursu-
ant to §301.6110-4(a) on the face of the
written determination.

(ii) State that the written determina-
tion or background file document is to
be open to public inspection or subject
to inspection pursuant to a written re-
quest pursuant to section 6110.

(iii) State that the recipient of the
notice has the right to seek adminis-
trative remedies pursuant to paragraph
(b)(1) of this section and to commence
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judicial proceedings pursuant to sec-
tion 6110(f)(3) within indicated time pe-
riods, and

(iv) Prominently indicate the date on
which the notice is mailed.

(b) Actions to restrain disclosure—(1)
Administrative remedies. Any person to
whom a written determination pertains
or background file document relates,
and any successor in interest, executor
or authorized representative of such
person may pursue the administrative
remedies described in §601.105(b)(b)
(iii)(i) and (vi)(f) and §601.201(e) (11) and
(16) of this chapter. Any person who
has a direct interest in maintaining
the confidentiality of any written de-
termination or background file docu-
ment or portion thereof may pursue
the administrative remedies described
in §601.105(b)(5)(vi)() and §601.201(e)(16)
of this chapter. No person about whom
a third-party communication notation
has been made pursuant to §301.6110-
4(a) may pursue any administrative
remedy for the purpose of restraining
disclosure of the identity of such per-
son where such identity appears with
respect to the making of such third-
party communication.

(2) Judicial remedy. Except as provided
in paragraph (b)(3) of this section, any
person permitted to resort to adminis-
trative remedies pursuant to paragraph
(b)(1) of this section may, if such per-
son proposes any deletion not made
pursuant to §301.6110-3 by the Commis-
sioner, file a petition in the United
States Tax Court pursuant to section
6110(f)(3) for a determination with re-
spect to such proposed deletion. If ap-
propriate, such petition may be filed
anonymously. Any petition filed pursu-
ant to section 6110(f)(3) must be filed
within 60 days after the date on which
the Commissioner mails the notice of
intention to disclose required by sec-
tion 6110()(1).

(3) Limitations on right to bring judicial
actions. No petition shall be filed pursu-
ant to section 6110(f)(3) unless the ad-
ministrative remedies provided by
paragraph (b)(1) of this section have
been exhausted. However, if the peti-
tioner has responded within the pre-
scribed time period to the notice pursu-
ant to section 6110(f)(1) of intention to
disclose, but has not received the final
administrative conclusion of the Inter-
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nal Revenue Service within 50 days
after the date on which the Commis-
sioner mails the notice of intention to
disclose required by section 6110(f)(1),
the petitioner may file a petition pur-
suant to section 6110(f)(3). No judicial
action with respect to any written de-
termination or background file docu-
ment shall be commenced pursuant to
section 6110(f)(3) by any person who has
received a notice with respect to such
written determination or background
file document pursuant to paragraph
(b)(4) of this section.

(4) Required notice. If a proceeding is
commenced pursuant to section
6110(f)(3) with respect to any written
determination or background file docu-
ment, the Secretary shall send notice
of the commencement of such pro-
ceeding to any person to whom such
written determination pertains or to
whom such background file document
relates. No notice is required to be sent
to persons who have filed the petition
that commenced the proceeding pursu-
ant to section 6110(f)(3) with respect to
such written determination or back-
ground file document. The notice shall
be sent, by registered or certified mail,
to the last known address of the per-
sons described in this paragraph (b)(4)
within 15 days after notice of the peti-
tion filed pursuant to section 6110(f)(3)
is served on the Secretary. For further
guidance regarding the definition of
last known address, see §301.6212-2.

(5) Intervention. Any person who is
entitled to receive notice pursuant to
paragraph (b)(4) of this section shall
have the right to intervene in any ac-
tion brought pursuant to this section.
If appropriate, such person shall be per-
mitted to intervene anonymously.

(c) Time at which open to public inspec-
tion—(1) General rule. Except as other-
wise provided in paragraph (c)(2) of this
section, the text of any written deter-
mination or background file document
open to public inspection or available
for inspection upon written request
pursuant to section 6110 shall be made
open to or available for inspection no
earlier than 75 days and no later than
90 days after the date on which the
Commissioner mails the notice re-
quired by paragraph (a)(l) of this sec-
tion. However, if an action is brought
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pursuant to section 6110(f)(3) to re-
strain disclosure of any portion of such
written determination or background
file document the disputed portion of
such written determination or back-
ground file document shall be made
open to or available for inspection pur-
suant to paragraph (c)(2)(i) of this sec-
tion.

(2) Limitations—({) Court order. The
portion of the text of any written de-
termination or background file docu-
ment that was subject to an action
pursuant to section 6110(f)(3) to re-
strain disclosure in which the court de-
termined that such disclosure should
not be restrained shall be made open to
or available for inspection within 30
days of the date that the court order
becomes final. However, in no event
shall such portion of the text of such
written determination or background
file document be made open to or avail-
able for inspection earlier than 75 days
after the date on which the Commis-
sioner mails the notice of intention to
disclose required by section 6110(f)(1)
and paragraph (a)(1) of this section.
Such 30-day period may be extended for
such time as the court finds necessary
to allow the Commissioner to comply
with its decision. Any portion of a
written determination or background
file document which a court orders
open to public inspection or subject to
inspection upon written request pursu-
ant to section 6110(f)(4) or disclosed
pursuant to section 6110(d)(3) shall be
made open or subject to inspection or
disclosed within such time as the court
provides.

(ii) Postponement based on incomplete
status of underlying transaction—(A) Ini-
tial period not to exceed 90 days. The
time period set forth in paragraph
(c)(1) of this section within which a
written determination shall be made
open to public inspection or available
for inspection upon written request
shall be extended, upon the written re-
quest of the person to whom such writ-
ten determination pertains or the au-
thorized representative of such person,
until 15 days after the date on which
the transaction set forth in the written
determination is scheduled to be com-
pleted, but such day shall be no later
than 180 days after the date on which
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the Commissioner mails the notice of
intention to disclose.

(B) Additional period. The time period
determined pursuant to paragraph
(¢)(2)(ii)(A) of this section shall be fur-
ther extended upon an additional writ-
ten request, if the Commissioner deter-
mines from the information contained
in such request that good cause exists
to warrant such extension. This further
extension shall be until 15 days after
the date on which the transaction set
forth in the written determination is
expected to be completed, but such day
shall be no later than 360 days after the
date on which the Commissioner mails
the notice of intention to disclose. The
good cause required by this paragraph
(B) exists if the person requesting the
delay in inspection demonstrates to
the satisfaction of the Commissioner
that it is likely that the lack of such
extension will cause interference with
consummation of the pending trans-
action.

(C) Written request for extension. The
written request for extension of the
time when a written determination is
to be made open to public inspection or
available for inspection upon written
request shall set forth the date on
which it is expected that the under-
lying transaction will be completed,
and, with respect to the additional ex-
tension described in paragraph
(c)(2)(ii)(B) of this section, set forth the
reason for requesting such extension. A
request for extension of time may not
be submitted until the notice of inten-
tion to disclose is mailed and must be
received by the Internal Revenue Serv-
ice office which issued such written de-
termination no later than—

(I) In the case of the initial exten-
sion, 60 days after the date on which
the Commissioner mails the notice of
intention to disclose, or

(2) In the case of the additional ex-
tension, 15 days before the day on
which, for purposes of paragraph
(¢)(2)(ii)(A) of this section, the trans-
action set forth in the written deter-
mination was expected to have been
completed.

(D) Notice and determination of actual
completion. If an extension of time for
inspection has been granted, and the
transaction is completed prior to the
day on which it was expected to have
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been completed, the Internal Revenue
Service office which issued such writ-
ten determination shall be so notified
by the person who requested such ex-
tension. In such event, the written de-
termination shall be made open to pub-
lic inspection or available for inspec-
tion upon written request on the ear-
lier of (I) 30 days after the day on
which the Commissioner is notified
that the transaction is completed, or
(2) the day on which the written deter-
mination was scheduled to be made
open to public inspection or available
for inspection upon written request
pursuant to paragraph (c)(2)(ii) of this
section. Similarly, if the Commissioner
determines that the transaction was
completed prior to the day on which it
was expected to have been completed,
even if the person requesting such ex-
tension has not so notified the Internal
Revenue Service, the written deter-
mination shall be made open to public
inspection or available for inspection
upon written request on the earlier of
(I) the day which is 30 days after the
Commissioner ascertains that the
transaction is completed sooner than
has been expected, or (2) the day on
which the written determination was
scheduled to be made open to public in-
spection or available for inspection
upon written request pursuant to para-
graph (¢)(2)(ii) of this section.

(d) Actions to obtain additional disclo-
sure—(1) Administrative remedies. Under
section 6110(f)(4) any person may seek
to obtain additional disclosure of infor-
mation contained in any written deter-
mination or background file document
that has been made open or subject to
inspection. A request for such addi-
tional disclosure shall be submitted to
the Internal Revenue Service office
which issued such written determina-
tion, or to which the request for in-
spection of such background file docu-
ment has been submitted pursuant to
§301.6110-1(c)(4), and must contain the
file number of the written determina-
tion or a description of the background
file document (including the file num-
ber of the related written determina-
tion), the deleted information which in
the opinion of such person should be
open or subject to inspection, and the
basis for such opinion. If the Internal
Revenue Service determines that the
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request constitutes a request for dis-
closure of the name, address, or the
identifying numbers described in
§301.6110-3(a)(1)(i) of any person, it
shall within a reasonable time notify
the person requesting such disclosure
that disclosure will not be made. If the
Internal Revenue Service determines
that the request or any portion thereof
constitutes a request for disclosure of
information other than the name, ad-
dress, or the identifying numbers de-
scribed in §301.6110-3(a)(1)(i) of any per-
son, it shall send a notice that such ad-
ditional disclosure has been requested
to any person to whom the written de-
termination pertains or background
file document relates, and to all per-
sons who are identified by name and
address in the written determination
or background file document. Notice
that such persons have been contacted
shall be sent to the person requesting
the additional disclosure. The notice
that additional disclosure has been re-
quested shall state that the Internal
Revenue Service has determined that
additional disclosure of information
other than the name, address, or the
identifying numbers described in
§301.6110-3(a)(1)(i) of any person has
been requested, inform the recipient of
the notice that the person seeking the
additional disclosure has the right
under section 6110(f)(4) to bring a judi-
cial action to attempt to compel such
disclosure, and request the recipient of
the notice to reply within 20 days by
submitting a statement of whether or
not the recipient of the notice agrees
to the requested disclosure or portion
thereof. If all persons to whom a notice
is sent pursuant to this paragraph
(d)(1) of this section agree to disclose
the requested information or any por-
tion thereof, the person seeking such
disclosure will be so informed; the
written determination or background
file document shall be accordingly re-
vised to disclose the information with
respect to which an agreement to dis-
close has been reached. If any of the
persons to whom a notice is sent pursu-
ant to this paragraph (d)(1) of this sec-
tion do not agree to the additional dis-
closure or do not respond to such no-
tice, the Internal Revenue Service
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shall within a reasonable time so no-
tify the person requesting such disclo-
sure, and deny the request for addi-
tional disclosure.

(2) Judicial remedy. Except as provided
in paragraph (d)(3) of this section, any
person who seeks to obtain additional
disclosure of information contained in
any written determination or back-
ground file document may file a peti-
tion pursuant to section 6110(f)(4) in
the United States Tax Court or a com-
plaint in the United States District
Court for the District of Columbia for
an order requiring that such informa-
tion be made open or subject to inspec-
tion. Nothing in this paragraph shall
prevent the Commissioner from dis-
posing of written determinations and
related background file documents pur-
suant to §301.6110-7(a).

(3) Limitations on right to bring judicial
action—(i) Exhaustion of administrative
remedies. No petition or complaint shall
be filed pursuant to section 6110(f)(4)
unless the administrative remedies
provided by paragraph (d)(1) of this sec-
tion have been exhausted. However, if
the Internal Revenue Service does not
approve or deny the request for addi-
tional disclosure within 180 days after
the request is submitted, the person
making the request may file a petition
pursuant to section 6110(f)(4).

(ii) Actions to obtain identity. No peti-
tion or complaint shall be filed pursu-
ant to section 6110(f)(4) to obtain dis-
closure of the identity of any person to
whom a written determination on
which a third-party communication no-
tation has been placed pursuant to
§301.6110-4(a) pertains. Such actions
shall be brought pursuant to section
6110(d)(3).

(4) Required notice. If a proceeding is
commenced pursuant to section
6110(f)(4) with respect to any written
determination or background file docu-
ment, the Secretary shall send notice
of the commencement of such pro-
ceeding to any person to whom the
written determination pertains or
background file document relates, and
to all persons who are identified by
name and address in the written deter-
mination or background file document.
The notice shall be sent, by registered
or certified mail, to the last known ad-
dress of the persons described in this
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paragraph (d)(4) within 15 days after
notice of the petition or complaint
filed pursuant to section 6110(f)(4) is
served on the Secretary.

(5) Intervention. Any person who is
entitled to receive notice pursuant to
paragraph (d)(4) of this section shall
have the right to intervene in any ac-
tion brought pursuant to this section.
If appropriate, such person shall be per-
mitted to intervene anonymously.

[T.D. 7524, 42 FR 63415, Dec. 16, 1977, as
amended by T.D. 8939, 66 FR 2819, Jan. 12,
2001]

§301.6110-6 Written determinations
issued in response to requests sub-
mitted before November 1, 1976.

(a) Inspection of written determinations
and background file documents—(1) Gen-
eral rule. Except as provided in this sec-
tion, the text of any written deter-
mination issued in response to a re-
quest postmarked or hand delivered be-
fore November 1, 1976 and any related
background file document shall be
open or subject to inspection in accord-
ance with the rules in §§301.6110-1
through 301.6110-5 and 301.6110-7. How-
ever, the rules in §301.6110-4 do not
apply to inspection under this section.
The rules in §301.6110-5 (a), (b) and (c)
also do not apply, except with respect
to background file documents.

(2) Exclusions. The following written
determinations are not open or subject
to inspection under this section.

(i) Written determinations with re-
spect to matters for which the deter-
mination of whether public inspection
should occur is made under section
6104. Some of these matters are listed
in §301.6110-1(a).

(ii) Written determinations issued be-
fore September 2, 1974, dealing with the
qualification of a plan described in sec-
tion 6104(a)(1)(B)(i) or the exemption
from tax under section 501(a) of an or-
ganization forming part of such a plan.

(iii) Written determination issued
pursuant to requests submitted before
November 1, 1976 with respect to the
exempt staus under section 501(a) of or-
ganizations described in section 501 (c)
or (d), the status of organizations as
private foundations under section
509(a), or the status of organizations as
operating foundations under section
4942(3)(3).
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(iv) General written determinations
that relate solely to accounting or
funding periods and methods, as de-
fined in §301.6110-1(b)(3).

(v) Determination letters.

(3) Items that may be inspected only
under certain circumstances—(i) Back-
ground file documents. A background
file document relating to a particular
written determination issued in re-
sponse to a request submitted before
November 1, 1976 shall not be subject to
inspection until the related written de-
termination is open to public inspec-
tion or available for inspection, and
then only if a written request pursuant
to §301.6110-1(c)(4) is made for inspec-
tion of the background file document.
However, the following background file
documents are not open or subject to
inspection:

(A) Background file documents relat-
ing to general written determinations
issued before July 5, 1967.

(B) Background file documents relat-
ing to written determinations de-
scribed in paragraph (a)(2) of this sec-
tion.

(ii) General written determinations
issued before July 5, 1967. General writ-
ten determinations issued before July
5, 1967 shall not be subject to inspec-
tion until all other written determina-
tions issued in response to requests
postmarked or hand delivered before
November 1, 1976 that are open to in-
spection under this section have been
made open to public inspection, and
then only if a written request pursuant
to §301.6110-1(c)(4) is made for inspec-
tion of the written determination. In
this regard, the request for inspection
must also contain the section of the In-
ternal Revenue Code in which the re-
quester is interested and the dates of
issuance of the written determinations.

(b) Notice and time requirements, and
actions to restrain disclosure—(1) Notice—
(i) General rule. Before a written deter-
mination is made open to public in-
spection and before a particular writ-
ten determination is subject to inspec-
tion in response to the first written re-
quest therefor, the Commissioner shall
publish in the FEDERAL REGISTER a no-
tice that the written determination is
to be made open or subject to inspec-
tion. Notices with respect to written
determinations, other than those de-
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scribed in paragraph (a)(3)(ii) of this
section, shall be published at the ear-
liest practicable time after this regula-
tion is adopted as a Treasury decision.
Notices with respect to written deter-
minations subject to inspection upon
written request shall be published
within a reasonable time after the re-
ceipt of the first written request for in-
spection thereof, but no sooner than
the day as of which all other written
determinations open to public inspec-
tion under this section have been made
open to public inspection. Notices with
respect to background file documents
shall be sent in accordance with the
rules in §301.6110-5(a) and will be
mailed by the Internal Revenue Serv-
ice to the most recent addresses of the
persons to whom the background file
document relates that are in the writ-
ten determination file.

(ii) Sequence of motices. Notices with
respect to written determinations,
other than general written determina-
tions issued before July 5, 1967, shall be
published in the following order. The
first category is notices with respect to
reference written determinations
issued under the Internal Revenue Code
of 1954. The second category is notices
with respect to general written deter-
minations issued after July 4, 1967. The
third category is notices with respect
to reference written determinations
issued under the Internal Revenue Code
of 1939 or corresponding provisions of
prior law. Within a category, the Com-
missioner may publish notices individ-
ually or for groups of written deter-
minations arranged according to the
jurisdictions of the ruling branches in
the Office of the Assistant Commis-
sioner (Technical) and the Assistant
Commissioner (Employee Plans and
Exempt Organizations), as the Commis-
sioner may find reasonable. To the ex-
tent practicable, notices published in-
dividually shall be published in the re-
verse order of the issuance of the writ-
ten determinations for which they are
published, starting with the most re-
cent written determination issued. To
the extent practicable, each group
shall consist of consecutively issued
written determinations. Notices for
groups shall be published, to the extent
practicable, in the reverse order of the
time period of issuance of the written
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determinations in each group, starting
with the most recent time period.

(iii) Contents of notice. The notice re-
quired by paragraph (b)(1)(i) of this sec-
tion shall:

(A) Identify by subject matter de-
scription and dates of issuance the
written determinations that the Com-
missioner proposes to make open or
subject to inspection.

(B) State that the written determina-
tions will be made open or subject to
inspection pursuant to section 6110(h),

(C) State that the persons to whom
the written determinations pertain
have the right to seek administrative
remedies under paragraph (b)(2)(ii) of
this section and to commence judicial
proceedings under section 6110(h)(4)
within indicated time periods,

(D) State that there exist the possi-
bilities that someone might request ad-
ditional disclosure under section
6110(f)(4) and that someone might re-
quest inspection of a related back-
ground file document, and

(E) State that any notice that must
be mailed by the Internal Revenue
Service will be sent to the most recent
address of the person to whom the no-
tice must be sent that is in the
relevent written determination file.

(2) Actions to restrain disclosure—(@i) In-
formation on written determinations de-
scribed by notice. Any person may, with-
in 15 days after the Commissioner pub-
lishes in the FEDERAL REGISTER a no-
tice of intention to disclose a written
determination under section 6110(h), re-
quest the Internal Revenue Service to
provide certain information. This in-
formation includes whether any of the
written determinations described by
the notice is one that was issued to the
person requesting this information.
The Internal Revenue Service will also
inform the person whether any of the
written determinations described by
the notice is one that was issued to a
person with respect to whom the per-
son requesting this information is a
successor in interest executor or au-
thorized representative. However, in
order to do so, the Internal Revenue
Service must be given the name and
taxpayer identifying number of this
other person and documentation of the
relationship between that person and
the person requesting the information.
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If the person requesting this informa-
tion is a person to whom a written de-
termination described by the notice
pertains, or a successor in interest, ex-
ecutor, or authorized representative of
that person, the Internal Revenue
Service will also provide the person
with a copy of the written determina-
tion on which is indicated the material
that the Commissioner proposes to de-
lete under section 6110(c) and any sub-
stitution proposed to be made therefor.
(ii) Administrative remedies. Any per-
son to whom a written determination
described by the notice in the FEDERAL
REGISTER pertains, and any successor
in interest, executor or authorized rep-
resentative of that person may pursue
the administrative remedies described
in this paragraph (b)(2)(ii). If after re-
ceiving the information described in
paragraph (b)(2)(i) of this section, the
person pursuing these administrative
remedies desires to protest the disclo-
sure of certain information in the writ-
ten determination, that person must
within 35 days after the notice is pub-
lished submit a written statement
identifying those deletions not made
by the Internal Revenue Service which
the person believes should have been
made. The person pursuing these ad-
ministrative remedies must also sub-
mit a copy of the version of the written
determination proposed to be open or
subject to inspection on which that
person indicates, by the use of brack-
ets, the deletions which the person be-
lieves should have been made. The In-
ternal Revenue Service shall, within 20
days after receipt of the response by
the person pursuing these administra-
tive remedies, mail to that person its
final administrative conclusion with
respect to the deletions to be made.
(iii) Judicial remedy. Except as pro-
vided in paragraph (b)(2)(iv) of this sec-
tion, any person permitted to resort to
administrative remedies under para-
graph (b)(2)(ii) of this section may, if
that person proposed any deletion not
made under section 6110(c) by the Com-
missioner, file a petition in the United
States Tax Court under section
6110(h)(4) for a determination with re-
spect to the proposed deletion. If ap-
propriate, the petition may be filed
anonymously. Any petition filed under
section 6110(h)(4) must be filed within
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75 days after the date on which the
Commissioner publishes in the FED-
ERAL REGISTER the notice of intention
to disclose required under section
6110(h)(4).

(iv) Limitations on right to bring judi-
cial actions. No petition shall be filed
under section 6110(h)(4) unless the ad-
ministrative remedies provided by
paragraph (b)(2)(ii) of this section have
been exhausted. However, under two
circumstances the petition may be
filed even though the administrative
remedies have not been exhausted. The
first circumstance is if the petitioner
requests the information described in
paragraph (b)(2)(i) of this section with-
in 15 days after the notice of intention
to disclose is published in the FEDERAL
REGISTER, but does not receive it with-
in 30 days after the notice is published.
The other circumstance is if the peti-
tioner submits the statement of dele-
tions within 35 days after the notice is
published, but does not receive the
final administrative conclusion of the
Internal Revenue Service within 65
days after the notice is published. No
judicial action with respect to any
written determination shall be com-
menced under section 6110(h)(4) by any
person who has received a notice with
respect to the written determination
under paragraph (b)(2)(v) of this sec-
tion.

(v) Required notice. If a proceeding is
commenced under section 6110(h)(4)
with respect to any written determina-
tion, the Secretary shall send notice of
the commencement of the proceeding
to any person to whom the written de-
termination pertains. No notice is re-
quired to be sent to persons who have
filed the petition that commenced the
proceeding under section 6110(h)(4) with
respect to the written determination.
The notice shall be sent, by registered
or certified mail, to the last known ad-
dress of the persons described in this
paragraph (b)(2)(v) within 15 days after
notice of the petition filed under sec-
tion 6110(h)(4) is served on the Sec-
retary. For further guidance regarding
the definition of last known address,
see §301.6212-2.

(vi) Intervention. Any person who is
entitled to receive notice under para-
graph (b)(2)(v) of this section has the
right to intervene in any action
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brought under this paragraph (b)(2). If
appropriate, this person shall be per-
mitted to intervene anonymously.

(vii) Background file documents. The
following qualifications of the rules in
§301.6110-5(b) apply with respect to the
restraint of disclosure of background
file documents related to written de-
terminations to which this section ap-
plies. First, the administrative rem-
edies described in §§601.105 (b)(5)(iii)(i)
and 601.201(e)(11) of this chapter do not
apply. Second, the rule in
§§601.105(b)(5)(vi)(f) and 601.201(e)(16)
that the Internal Revenue Service will
not consider the deletion of material
not proposed for deletion prior to the
issuance of the written determination
does not apply.

(38) Time at which open to public inspec-
tion—(i) General rule. Except as other-
wise provided in paragraph (b)(3)(ii) of
this section, the text of any written de-
termination open to public inspection
or available for inspection upon writ-
ten request under section 6110(h) shall
be made open to or available for in-
spection no earlier than 90 days and no
later than 120 days after the date on
which the Commissioner publishes in
the FEDERAL REGISTER the notice of in-
tention to disclose required under sec-
tion 6110(h)(4). However, if an action is
brought under section 6110(h)(4) to re-
strain disclosure of any portion of a
written determination, the disputed
portion of that written determination
shall be made open to or available for
inspection under paragraph (b)(3)(ii) of
this section.

(i1) Limitation on account of court
order. The portion of the text of any
written determination that was subject
to an action under section 6110(h)(4) to
restrain disclosure in which the court
determined that the disclosure should
not be restrained shall be made open to
or available for inspection within 30
days of the date that the court order
becomes final. However, in no event
shall that portion of the text of that
written determination be made open to
or available for inspection earlier than
90 days after the date on which the
Commissioner publishes in the FED-
ERAL REGISTER the notice of intention
to disclose required by section
6110(h)(4) and paragraph (b)(1) of this
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section. This 30-day period may be ex-
tended for such time as the court finds
necessary to allow the Commissioner
to comply with its decision. Any por-
tion of a written determination which
a court orders open to public inspec-
tion or subject to inspection upon writ-
ten request under section 6110(f)(4)
shall be open or subject to inspection
within such time as the court provides.
(iii) Background file documents. The
rules in §301.6110-5(¢)(2)(ii) do not apply
with respect to the time at which back-
ground file documents related to writ-
ten determinations to which this sec-
tion applies are subject to inspection.

[T.D. 7548, 43 FR 20791, May 15, 1978, as
amended by T.D. 8939, 66 FR 2819, Jan. 12,
2001]

§301.6110-7 Miscellaneous provisions.

(a) Disposition of written determina-
tions and background file documents—(1)
Reference written determinations. The In-
ternal Revenue Service shall not dis-
pose of any reference written deter-
minations or related background file
documents. The Commissioner may re-
classify reference written determina-
tions as general written determina-
tions if the classification as reference
was erroneous or if the Commissioner
determines that such written deter-
mination no longer has any significant
reference value. Notwithstanding the
preceding sentence, the Commissioner
shall not classify as a general written
determination any written determina-
tion which is determined to be the
basis for a published revenue ruling un-
less such revenue ruling is obsoleted,
revoked, superseded or otherwise held
to have no effect.

(2) General written determinations. The
Internal Revenue Service may dispose
of general written determinations and
any background file document relating
to such written determination pursu-
ant to its established records disposi-
tion procedures. Disposition of a writ-
ten determination shall not occur ear-
lier than 3 years after the date on
which such written determination is
made open to public inspection or
available for inspection upon written
request. Disposition of a background
file document shall not occur earlier
than 3 years after the date on which
the related written determination is
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made open to public inspection or
available for inspection upon written
request.

(b) Precedential status of written deter-
minations open to public inspection. A
written determination may not be used
or cited as precedent, but the rule set
forth in this paragraph shall not apply
to change the precedential status, if
any, of written determinations issued
with respect to taxes imposed by sub-
title D of the Internal Revenue Code of
1954.

(c) Civil remedies—(1) Liability for fail-
ure to make deletions or to conform to
time limitations—(i) Creation of remedy.
An exclusive remedy against the Com-
missioner shall exist in the Court of
Claims for—

(A) The person to whom the written
determination pertains whenever the
Commissioner fails to act in accord-
ance with the time requirements of
section 6110(g), and

(B) The person to whom the written
determination pertains and any person
identified in such written determina-
tion whenever the Commissioner fails
to make deletions required by section
6110(c) if as a consequence of such fail-
ure there is disclosed the identity of
such person or other information with
respect to such person that is required
to be deleted pursuant to section
6110(c).

(i1) Limitations. The remedy provided
in paragraph (c)(1)(i) of this section for
failure to make deletions shall be
available only if—

(A) The failure of the Commissioner
to make the deletions required by sec-
tion 6110(c) is intentional or willful,

(B) The Commissioner fails to make
any deletion required by section 6110(c)
which the Commissioner has agreed to
make, or

(C) The Commissioner fails to make
any deletion which a court has ordered
to be made pursuant to section
6110(£)(3).

(iii) Damages. In any suit brought
pursuant to paragraph (c)(1)(i) of this
section in which the court determines
that an employee of the Internal Rev-
enue Service intentionally or willfully
failed to make a deletion required by
section 6110(c), or intentionally or will-
fully failed to act in accordance with
the time requirements of section
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6110(g), the United States shall be lia-
ble, to the person described in para-
graph (c)(1)(i) of this section who
brought the action, in an amount equal
to the sum of—

(A) Actual damages sustained by
such person but in no case shall such
person be entitled to receive less than
the sum of $1,000.

(B) The costs of the action, and

(C) Reasonable attorney’s fees as de-
termined by the court.

(2) Liability for making additional dis-
closure of information. The Commis-
sioner shall not be liable for making
any additional disclosure ordered pur-
suant to an action described in
§301.6110-5(d)(2) if the notice required
by §301.6110-5(d)(4) is sent.

(3) Obligation to defend action for addi-
tional disclosure. The Commissioner
shall not be required to defend any ac-
tion brought to obtain additional dis-
closure pursuant to section 6110(f)(4) if
the notice required by §301.6110-5(d)(4)
is sent.

(4) Obligation to make deletions. The
Commissioner shall be obligated to
make only those deletions required by
section 6110(c) which he has agreed to
make, those which a court has ordered
to be made pursuant to §301.6110-5(b)(2)
and those the omission of which would
be intentional or willful.

(d) Fees—(1) General rule—(i) Copies.
The Commissioner may prescribe fees
pursuant to §607.702(f)(4) of this chap-
ter for the costs of furnishing copies of
material open to public inspection or
subject to inspection upon written re-
quest pursuant to section 6110.

(i1) Preparation of information avail-
able upon request. The Commissioner
may prescribe fees pursuant to
§601.702(f) of this chapter for the costs
of searching for and making deletions
from any written determinations and
background if documents that are sub-
ject to inspection only upon written re-
quest pursuant to §301.6110-1(b).

(2) Reduction or waiver of fees—(i) Pub-
lic interest. The Commissioner shall re-
duce or waive the fees described in
paragraph (d)(1) of this section if the
Commissioner determines that fur-
nishing copies of, searching for, or
making deletions from any written de-
termination or background file docu-
ment primarily benefits the general
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public, as described in
§601.702(f)(2)(i1)(B) of this chapter.

(ii) Previous requests. The Commis-
sioner may waive the fees described in
paragraph (d)(1) of this section for
searching for any written determina-
tion or background file document if the
search for such written determination
or background file document was made
pursuant to a previous request for in-
spection thereof. The Commissioner
shall waive the fees described in para-
graph (d)(1) of this section for making
deletions from any written determina-
tion or background file document if the
making of such deletions from such
written determination or background
file document was made pursuant to a
previous request for inspection thereof.
Nothing in this (d)(2)(ii) shall prevent
the Commissioner from prescribing
fees for making additional deletions
from such written determination or
background file document pursuant to
§301.6110-5(b).

[T.D. 7524, 42 FR 63417, Dec. 16, 1977]

§301.6111-1T Questions and answers
relating to tax shelter registration.

The following questions and answers
relate to the tax shelter registration
requirements of section 6111 of the In-
ternal Revenue Code of 1954, as added
by section 141(a) of the Tax Reform Act
of 1984 (Pub. L. 98-369, 98 Stat. 678).

TABLE OF CONTENTS

The following table of contents is provided
as part of these temporary regulations to
help the reader locate relevant provisions.
The headings are to be used only as a matter
of convenience and have no substantive ef-
fect.

IN GENERAL

Overview of tax shelter registration, A-1
Overview of applicable penalties, A-2
Effect of registration, A-3

TAX SHELTER DEFINED
Definition of tax shelter, A-4

TAX SHELTER RATIO
Definition of tax shelter ratio, A-5

DEDUCTIONS AND CREDITS REPRESENTED AS
POTENTIALLY ALLOWABLE

Definition of amount of deductions and cred-
its, A-6

Definition of year, A-7

Definition of explicit representation, A-8
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Definition of inferred representation, A-9

Effect of qualified representation, A-10

Representation regarding interest deduction,
A-11

Representation regarding unintended events,
A-12

INVESTMENT BASE

Definition of investment base, A-13
Amounts eliminated from investment base,
A-14

TAX SHELTER RATIO—MISCELLANEOUS

Effect of different ratios for different inves-
tors, A-15

Effect of alternate financing arrangements,
A-16

INVESTMENTS SUBJECT TO SECURITIES
REGULATION

Federal law regulating securities, A-17

State law regulating securities, A-18

Exemptions from federal securities registra-
tion, A-19

Exemptions from state securities registra-
tion, A-20

SUBSTANTIAL INVESTMENT

Definition of substantial investment, A-21
Aggregation rules, A-22 and A-23

EXCEPTIONS FROM TAX SHELTER
REGISTRATION

Investments excepted from tax shelter reg-
istration, A-24

Certain persons not treated as investors, A-
24A

PERSONS REQUIRED TO REGISTER A TAX
SHELTER

Tax shelter organizer, A-25 and A-26

Principal organizer, A-27

Participant in the organization, A-28 Man-
ager, A-29

Exception for certain unrelated persons, A-30

Sellers, A-31

Absence of representations by organizer, A-
32

Exception for suport services, A-33

CIRCUMSTANCES UNDER WHICH TAX SHELTER
ORGANIZERS ARE REQUIRED TO REGISTER A
TAX SHELTER

Principal organizer and a participant in the
organization, A-34

Manager who has not signed designation
agreement, A-35

Seller who has not signed designation agree-
ment, A-36

Person acting in multiple capacities, A-37

Designation agreement (designated orga-
nizer), A-38

Person who has signed designation agree-
ment, A-39
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REGISTRATION—GENERAL RULES

Date registration is required, A-40

Requirement to provide registration notice
to sellers and others, A-41

Definition of sale of an interest, A-42

Definition of offering for sale, A-43

No requirement to submit revised registra-
tion form A-44—A-45

Information reported on an amended applica-
tion, 45A

Effect of resale of an asset, A-46

When registration is complete, A-47

Separate forms required for certain aggre-
gated investments, A-48

Applicability of section 7502, A-49

Required investor disclaimer, A-50

FURNISHING TAX SHELTER REGISTRATION
NUMBERS TO INVESTORS

Who must furnish number, A-51

When number must be furnished, A-52

Form required to furnish number, A-53 and
A-54

INCLUDING THE REGISTRATION NUMBER ON TAX
RETURNS

Requirement to include registration number
on investor’s return, A-55 and A-57

PROJECTED INCOME INVESTMENTS

Special rules for projected income invest-
ments, A-5TA

Definitions relating to projected income, in-
vestments A57TB—A-57TD

Tax shelters ineligible for the special rules,
A-5TE

Consequences of bad faith or unreasonable
projections, A-57F

When a tax shelter ceases to be a projected
income investment, A-57G

Special rule for registration, A-57TH

Special rule for furnishing registration num-
ber, A-571

Special rule for including registration num-
ber on tax return, A-57J

EFFECTIVE DATES
Effective dates, A-58 and A-60

IN GENERAL

Q-1. What is tax shelter registration?

A-1. Tax shelter registration is a new
provision of the Internal Revenue Code
that affects organizers, sellers, inves-
tors, and certain other persons associ-
ated with investments that are consid-
ered tax shelters. The new provision
imposes the following three require-
ments. First, a tax shelter must be reg-
istered by the tax shelter organizer.
(See A-4 of this section for the defini-
tion of a tax shelter. See A-25 through
A-39 of this section for rules relating to
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tax shelter organizers. See A-26 of this
section for rules regarding when the
seller of an interest in a tax shelter is
treated as the tax shelter organizer.)
Registration is accomplished by filing
a properly completed Form 8264 with
the Internal Revenue Service. The In-
ternal Revenue Service will assign a
registration number to each tax shelter
that is registered. Second, any person
who sells or otherwise transfers an in-
terest in a tax shelter must furnish the
registration number of the tax shelter
to the purchaser or transferee of the
interest. (See A-51 through A-54 of this
section for the time and manner in
which the number must be furnished.)
Third, any person who claims a deduc-
tion, loss, credit, or other tax benefit
or reports any income from the tax
shelter must report the registration
number of the tax shelter on any re-
turn on which the deduction, loss, cred-
it, benefit, or income in included. (See
A-55 through A-57 of this section for
rules relating to the reporting of tax
shelter registration numbers.)

Q-2. Are penalties provided for failure
to comply with the requirements of tax
shelter registration?

A-2. Yes. Separate penalties are pro-
vided for failure to satisfy any of the
requirements set forth in A-1 of this
section. See A-1 of §301.6707-1T for the
penalty for failure to register a tax
shelter and A-8 of §301.6707-1T for the
penalty for filing false or incomplete
information will respect to the reg-
istration of a tax shelter. See A-12 of
§301.6707-1T for the penalty for failure
to furnish the tax shelter registration
number to purchasers or transferees.
See A-13 of 301.6707-1T for the penalty
for failure to report the tax shelter reg-
istration number on a tax return on
which a deduction, loss, credit, income,
or other tax benefit is included. In ad-
dition, criminal penalties may be im-
posed for willful noncompliance with
the requirements of tax shelter reg-
istration. See, for example, section
7203, relating to willful failure to sup-
ply information, and section 7206, re-
lating to fraudulent and false state-
ments.

Q-3. Does registration of a tax shelter
with the Internal Revenue Service indi-
cate that the Internal Revenue Service
has reviewed, examined, or approved
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the tax shelter or the claimed tax bene-
fits?

A-3. No. Moreover, any representa-
tion to prospective investors that
states that a tax shelter is registered
with the Internal Revenue Service (or
that registration is being sought) must
include a legend stating that registra-
tion does not indicate that the Internal
Revenue Service has reviewed, exam-
ined or approved the tax shelter or any
of the claimed tax benefits. (See A-50 of
this section for the form and content of
the legend.)

TAX SHELTER DEFINED

Q-4. What investments are tax shel-
ters that are required to be registered
with the Internal Revenue Service?

A-4. A tax shelter is any investment
that meets the following two require-
ments:

(I) The investment must be one with
respect to which a person could reason-
ably infer, from the representations
made or to be made in connection with
any offer for sale of any interest in the
investment, that the tax shelter ratio
for any investor may be greater than 2
to 1 as of the close of any of the first
5 years ending after the date on which
the investment is offered for sale.

(IT) The investment must be (i) re-
quired to be registered under a federal
or state law regulating securities, (ii)
sold pursuant to an exemption from
registration requiring the filing of a
notice with a federal or state agency
regulating the offering or sale of secu-
rities, or (iii) a substantial investment.

An investment that satisfies these
two requirements is considered a tax
shelter for registration purposes re-
gardless of whether it is marketed or
customarily designated as a tax shel-
ter. See A-5 of this section for the defi-
nition of tax shelter ratio. See A-17 and
A-18 of this section for the definition of
an investment required to be registered
under a federal or state law regulating
securities. See A-19 and A-20 of this
section for the definition of an invest-
ment sold pursuant to an exemption
from registration requiring the filing
of a notice. See A-21 of this section for
the definition of a substantial invest-
ment.
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TAX SHELTER RATIO

Q-5. What does the term ‘‘tax shelter
ratio’”” mean?

A-5. The term ‘‘tax shelter ratio”
means, with respect to any year, the
ratio that the aggregate amount of de-
ductions and 200 percent of the credits
that are or will be represented as po-
tentially allowable to an investor
under subtitle A of the Internal Rev-
enue Code for all periods up to (and in-
cluding) the close of such year, bears to
the investment base for such investor
as of the close of such year.

DEDUCTIONS AND CREDITS REPRESENTED
AS POTENTIALLY ALLOWABLE

Q-6. What do the terms ‘“‘amount of
deductions” and ‘‘credits’ mean?

A-6. The term ‘“‘amount of deduc-
tions” means the amount of gross de-
ductions and other similar tax benefits
potentially allowable with respect to
the investment. The gross deductions
are not to be offset by any gross in-
come to be derived or potentially de-
rived from the investment. Thus, the
term ‘“‘amount of deductions’ is not
equivalent to the net loss, if any, at-
tributable to the investment. The term
“‘credits’ means the gross amount of
credits potentially allowable with re-
spect to the investment without regard
to any possible tax liability resulting
from the investment or any potential
recapture of the credits.

Q-7. What does the term ‘“‘year’” mean
for purposes of determining the tax
shelter ratio?

A-T7. The term ‘‘year’” means the tax-
able year of a tax shelter, or if the tax
shelter has no taxable year, the cal-
endar year.

Q-8. Under what circumstances is a
deduction or credit considered to be
represented as being potentially allow-
able to an investor?

A-8. A deduction or credit is consid-
ered to be represented as being poten-
tially allowable to an investor if any
statement is made (or will be made) in
connection with the offering for sale of
an interest in an investment indicating
that a tax deduction or credit is avail-
able or may be used to reduce federal
income tax or federal taxable income.
Representations of tax benefits may be
oral or written and include those made
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at the time of the initial offering for
sale of interests in the investment,
such as advertisements, written offer-
ing materials, prospectuses, or tax
opinions, and those that are expected
to be made subsequent to the initial of-
fering. Representations are not con-
fined solely to statements regarding
actual dollar amounts of tax benefits,
but also include general representa-
tions that tax benefits are available
with respect to an investment. Thus,
for example, an advertisement stating
that ‘“‘purchase of restaurant includes
trade fixtures (56-year write-off and in-
vestment tax credit)”’ constitutes an
explicit representation of tax benefits.

Q-9. If a deduction or credit is not ex-
plicitly represented as being poten-
tially allowable to an investor may it
be inferred as a represented tax benefit
that is includible in the tax shelter
ratio?

A-9. Yes. Although some explicit rep-
resentation concerning tax benefits is
necessary before an investment may be
considered a tax shelter, once an ex-
plicit representation is made (or will
be made) regarding any tax benefit, all
deductions or credits typically associ-
ated with the investment will be in-
ferred to have been represented as po-
tentially allowable. Thus, the tax shel-
ter ratio will be determined with ref-
erence to those tax benefits that are
explicitly represented as being poten-
tially allowable as well as all other tax
benefits that are typically associated
with the investment. The amount of
each deduction or credit that is includ-
ible in the tax shelter ratio, if not spe-
cifically represented as to amount,
should be reasonably estimated based
on representations of economic value
or economic projections, if any, or on
any other information available to the
tax shelter organizer. Reasonable esti-
mates of deductions or credits may
take into account past experience with
similar investments. Reasonable esti-
mates must assume use of the most ac-
celerated allowable basis for cost re-
covery deductions.

As an example of the application of
this A-9, assume that an advertisement
explicitly states that a building is eli-
gible for the investment tax credit for
rehabilitation of a certified historic
structure, but makes no mention of
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cost recovery deductions, amortization
deductions for construction period in-
terest and taxes, real estate taxes after
construction, ongoing maintenance ex-
penses, or other deductions or credits
typically associated with a building.
Reasonable estimates of all such de-
ductions and credits must be included
with the investment tax credit explic-
itly represented in determining the tax
shelter ratio associated with any inves-
tor’s acquisition of an interest in the
building.

Q-10. Does the fact that representa-
tions are made (or to be made) indi-
cating that a deduction may be offset
by income from the investment or that
a deduction or credit may be subject to
recapture or may be disallowed on
audit affect the computation of the tax
shelter ratio?

A-10. No. Deductions and credits rep-
resented as being potentially allowable
are taken into account in computing
the tax shelter ratio regardless of
whether any qualifying statements are
made.

Q-11. Is interest to be paid by an in-
vestor with respect to a debt obligation
incurred in connection with the acqui-
sition of an interest in the tax shelter
included in the aggregate amount of
deductions?

A-11. If a deduction for such interest
is explicitly represented (or will be rep-
resented) as being potentially allow-
able, the interest is includible in the
aggregate amount of the deductions. In
addition, any interest to be paid with
respect to a debt obligation the pro-
ceeds of which reduce the investment
base (see A-14 of this section), regard-
less of whether a deduction for such in-
terest is explicitly represented as being
allowable, will be considered a deduc-
tion typically associated with the in-
vestment (see A-9 of this section). Ac-
cordingly, such interest will be consid-
ered to be represented as being poten-
tially allowable and must be taken into
account in computing the tax shelter
ratio. If interest to be paid with re-
spect to a debt obligation the proceeds
of which do not reduce the investment
base (see A-14 of this section) is not ex-
plicitly represented as being poten-
tially allowable, however, such interest
will not be considered typically associ-
ated with the investment and will not
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be taken into account in computing
the tax shelter ratio.

Q-12. If representations are made
that part or all of an amount invested
in a tax shelter will be deductible upon
the occurrence of an unintended event,
will the deduction be included in the
aggregate amount of deductions?

A-12. No. Thus, for example, if rep-
resentations are made that a person’s
investment in a tax shelter may give
rise to a loss deduction if the invest-
ment becomes worthless, the amount
of the loss deduction will not be in-
cluded in the aggregate amount of de-
ductions and will not be taken into ac-
count in computing the tax shelter
ratio. Similarly, if representations are
made that the costs of acquiring oil
and gas lease interests may be deduct-
ible if the lease is proved worthless by
abandonment, the amount of any loss
deduction will not be included in the
aggregate amount of deductions.

INVESTMENT BASE

Q-13. What does the term ‘‘invest-
ment base’ mean?

A-13. The term ‘‘investment base”
means, with respect to any year (as de-
fined in A-7 of this section), means the
cumulative amount of money and the
adjusted basis of other property (re-
duced by any liability to which such
other property is subject) that is un-
conditionally required to be contrib-
uted or paid directly to the tax shelter
on or before the close of such year by
an investor.

Q-14. What amounts must be elimi-
nated from the investment base?

A-14. The investment base must be
reduced by the following amounts:

(1) Any amount borrowed by the in-
vestor, even if borrowed on a recourse
basis, from any person who partici-
pated in the organization, sale, or man-
agement of the investment or who has
an interest (other than an interest as a
creditor) in the investment (‘‘a partici-
pating person’) or from any person
who is related (as defined in section 168
(e)(4)) to a participating person, unless
the amount is unconditionally required
to be repaid by the investor before the
close of the year for which the deter-
mination is being made. An amount
will be considered unconditionally re-
quired to be repaid by the investor only
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if any offering material in which the
borrowed amount is described and any
agreement to be entered into between a
participating (or related) person and
the investor provide that the amount
must be repaid (without exception) by
the end of the year for which the deter-
mination is being made. An amount
that is to be repaid only from earnings
of the investment is not an amount
that is unconditionally required to be
repaid and is thus excluded from the
investment base. In addition, an
amount is not unconditionally required
to be repaid if the amount will be (or is
expected to be) reloaned to the investor
during the 5-year period ending after
the date the investment is offered for
sale.

(2) Any amount borrowed by the in-
vestor, even if borrowed on a recourse
basis, from a person, if the loan is ar-
ranged by a participating (or related)
person, unless the amount is uncondi-
tionally required to be repaid by the
investor before the close of the year for
which the determination is being made.
Any borrowing that is represented
(orally or in writing) as being available
from a specific source will be treated
as arranged by a participating (or re-
lated) person, if the participating (or
related) person provides a list of inves-
tors, or information relating to the in-
vestment, to the lender or otherwise
informs the lender about the invest-
ment. However, in the case of an
amount borrowed on a recourse basis,
the mere fact that a lender who is ac-
tively and regularly engaged in the
business of lending money obtained in-
formation relating to the investment,
from a participating (or related) per-
son, solely in response to a lender’s re-
quest made in connection with such
borrowing or a prior loan to the invest-
ment, a participating (or related) per-
son, or an investor, will not, by itself,
result in a determination that the
loans are arranged by a participating
(or related) person. Financing may be
treated as arranged by a participating
(or related) person regardless of wheth-
er a commitment to provide the financ-
ing is made by the lender to the par-
ticipating or related person.

For example, assume that a tax shel-
ter organizer represents that the pur-
chase of an interest in a tax shelter
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may be financed with the proceeds of a
revolving loan, and the tax shelter or-
ganizer provides investors with the
names of several banks or other lend-
ing institutions to which the tax shel-
ter organizer has provided information
about the investment. Assume further
that the information was not provided
in response to requests from such lend-
ing institutions made in connection
with prior loans. The proceeds of the
revolving loan will be excluded from
the investment base because the loan is
not unconditionally required to be re-
paid and it is treated as having been
arranged by the tax shelter organizer.

(3) Any amount borrowed, directly or
indirectly, from a lender located out-
side the United States (‘‘foreign-con-
nected financing’’), of which a partici-
pating (or related) person knows or has
reason to know.

(4) Any amounts to be held for the
benefit of investors in cash, cash
equivalents, or marketable securities.
An amount is to be held in cash equiva-
lents if the amount is to be held in a
checking account, savings account,
mutual fund, certificate of deposit,
book entry government obligation, or
any other similar account or arrange-
ment. Marketable securities are any
securities that are part of an issue any
portion of which is traded on an estab-
lished securities market and any secu-
rities that are regularly quoted by bro-
kers or dealers making a market.

(5) Any distributions (whether of
cash or property) that will be made
without regard to the income of the
tax shelter, but only to the extent such
distributions exceed the amount to be
held as of the close of the year in cash,
cash equivalents, or marketable securi-
ties.

TAX SHELTER RATIO—MISCELLANEOUS

Q-15. Does an investment satisfy the
requirement in A-4 (I) of this section
(‘‘the tax shelter ratio requirement’’) if
it may be inferred from the representa-
tions made or to be made to investors
that the tax shelter ratio for some, but
not all, of the investors may be greater
than 2 to 1 as of the close of any one of
the first five years?

A-15. Yes. If the tax shelter ratio for
any one investor may be greater that 2
to 1, the investment satisfies the tax
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shelter ratio requirement and is a tax
shelter if it also meets the requirement
in A-4(II) of this section. Moreover, an
investment will satisfy the tax shelter
ratio requirement even if the tax shel-
ter ratio for a single investor exceeds 2
to 1 as of the close of only one of the
first five years.

For purposes of computing the tax
shelter ratio for a year, all persons
with interests in the investment are
considered investors, except that gen-
eral partners in a limited partnership
will not be treated as investors in the
partnership if the general partners’ ag-
gregate interest in each item of part-
nership income, gain, loss, deduction,
and credit for such year is not expected
to exceed 2 percent. In determining the
general partners’ interest in such
items, limited partnership interests
owned by general partners shall not be
taken into account. For purposes other
than the computation of the tax shel-
ter ratio, however, all general partners
will be treated as investors. Thus, for
example, a general partner with a 1
percent interest in a limited partner-
ship will be treated as an investor for
the purpose of determining whether the
partnership is a substantial invest-
ment.

Q-16. If a person could reasonably
infer from the representations made or
to be made about an investment that
the tax shelter ratio for the investment
may be greater than 2 to 1 under one
arrangement for financing the pur-
chase of an interest by an investor, but
would be 2 to 1 or less under an alter-
native financing arrangement, does the
investment satisfy the tax shelter ratio
requirement of A-4 (I) of this section.

A-16. Yes. An investment satisfies
the tax shelter ratio requirement of A-
4 (I) of this section if a person could
reasonably infer from the representa-
tions made or to be made that the tax
shelter ratio for any person may be
greater than 2 to 1 as of the close of
any one of the first five years. The tax
shelter ratio requirement is met if the
tax shelter ratio may exceed 2 to 1
under any type of financing arrange-
ment that is or will be represented as
being available to investors.

§301.6111-1T

INVESTMENTS SUBJECT TO SECURITIES
REGULATION

Q-17. What is an investment that is
required to be registered under a fed-
eral law regulating securities?

A-17. An investment required to be
registered under a federal law regu-
lating securities is any public offering
of an investment that is required to be
registered under the Securities Act of
1933 (1933 Act), the Investment Com-
pany Act of 1940, or any other federal
law regulating securities. An invest-
ment is required to be registered under
the 1933 Act, the Investment Company
Act, or any other federal law regu-
lating securities, if failure to register
the investment would result in a viola-
tions of the applicable federal law,
whether or not the investment has in
fact been registered and, if proper no-
tice has not been filed, whether or not
the investment could have been sold
pursuant to an exemption listed in A-19
of this section if such notice had been
filed.

Q-18. What is an investment required
to be registered under a state law regu-
lating securities?

A-18. An investment required to be
registered under a state law regulating
securities is any investment required
to be registered under a blue sky law or
other similar state statute regulating
securities. The term ‘‘state’ includes
the 50 states, the District of Columbia,
and possessions of the United States.

Q-19. What is an investment sold pur-
suant to an exemption from registra-
tion requiring the filing of a notice
with a federal agency regulating the of-
fering or sale of securities?

A-19. An investment sold pursuant to
an exemption from registration requir-
ing the filing of a notice with such a
federal agency is any investment that
is sold pursuant to an exemption from
registration requiring the filing or sub-
mission of a notice or other document
with the Securities and Exchange Com-
mission or any other federal agency
regulating the offering or sale of secu-
rities, including the following exemp-
tions (and applicable filing):

(1) Regulation A, as promulgated
under section (3)(b) of the 1933 Act
(Form 1(A)),
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(2) Regulation B, as promulgated
under section 3(b) of the 1933 Act
(Schedules A through F),

(3) Regulation D, as promulgated
under sections (3)(b) and 4(2) of the 1933
Act (Form D), and

(4) Any other statutory or regulatory
exemption from registration requiring
the filing or submission of a notice or
other document.

Q-20. What is an investment sold pur-
suant to an exemption from registra-
tion requiring the filing of a notice
with a state agency regulating the of-
fering or sale of securities?

A-20. An investment sold pursuant to
an exemption from registration requir-
ing the filing of a notice with such a
state agency is any investment sold
pursuant to an exemption under a blue
sky law or other similar state statu-
tory or regulatory scheme that re-
quires the filing or submission of a no-
tice or other document with such a
state agency. See A-18 of this section
for the definition of state.

SUBSTANTIAL INVESTMENT

Q-21. What is a substantial invest-
ment?

A-21. An investment is a substantial
investment if the aggregate amount
that may be offered for sale to all in-
vestors exceeds $250,000 and 5 or more
investors are expected. The aggregate
amount offered for sale is the aggre-
gate amount to be received from the
sale of interests in the investment and
includes all cash, the fair market value
of all property contributed, and the
principal amount of all indebtedness
received in exchange for interests in
the investment, regardless of whether
the proceeds of the indebtedness are in-
cluded in the investment base under A-
14 of this section. For purposes of de-
termining whether 5 or more investors
are expected in an investment involv-
ing real property (and related personal
property) that is used as a farm (as de-
fined in section 2032A(e)(4)) for farming
purposes (as defined 1in section
2032A(e)(H)), interests in the investment
expected to be held by a husband and
wife, their children and parents, and
the spouses of their children (or any of
them) will be treated as if the interests
were to be held by one investor. Thus,
for example, interests in a farm that
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are offered to two brothers and their
wives would be treated as interests of-
fered to one investor. Such an invest-
ment could be a substantial investment
only if four or more persons who were
not members of the family were ex-
pected to be investors in the farm.

Q-22. Will an investment be consid-
ered a substantial investment if the in-
vestment involves a number of parts
each including fewer than 5 investors
or an aggregate amount of $250,000 or
less?

A-22. Yes, under the circumstances
described in this A-22. For purposes of
determining whether investments are
parts of a substantial investment, simi-
lar investments offered by the same
person or related persons (as defined in
section 168(e)(4)) are aggregated to-
gether. Investments are considered
similar if they involve similar prin-
cipal business assets and similar plans
or arrangements. Investments that in-
clude no business assets will be consid-
ered similar if they involve similar
plans or arrangements.

Similar investments are aggregated
solely for the purpose of determining
whether investments involving fewer
than b5 investors or an aggregate
amount of $250,000 or less are substan-
tial investments. For this purpose,
similar investments are aggregated
even though some, but not all, of the
investments are (i) required to be reg-
istered under a Federal or State law
regulating securities or are sold pursu-
ant to an exemption from securities
registration requiring the filing of a
notice with a Federal or State agency
regulating the offering or sale of secu-
rities (i.e., required to be registered as
tax shelters whether or not a substan-
tial investment) or (ii) substantial in-
vestments without regard to aggrega-
tion.

Assume, for example, that a person
develops similar arrangements involv-
ing 8 different partnerships, each in-
vesting in a separate but similar asset
(such as a separate master recording or
separate piece of similar real estate),
each with a different general partner
and each with 3 different limited part-
ners. Assume further that the arrange-
ments of all the partnerships are simi-
lar. These partnerships involving simi-
lar arrangements and similar assets
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would be aggregated together. Thus, if
each partner is expected to invest
$11,000, there will be 32 investors (1 gen-
eral partner plus 3 limited partners
times 8 partnerships) and an aggregate
investment of $352,000 (32 partners
times $11,000). Accordingly, each part-
nership will constitute part of a sub-
stantial investment. If representations
are made that $1,000 in tax credits and
$3,000 in deductions are available to
each limited partner in the first year
and $10,000 of the cash invested was ex-
pected to be the proceeds of a loan ar-
ranged by the organizer, the tax shel-
ter ratio as of the close of the first
year (assuming there are no deductions
or credits typically associated with
such investment, as described in A-9 of
this section) would be 5 to 1 ($5,000 in
total tax benefits and $1,000 investment
base). Accordingly, the organizer would
be required to register the partnerships
with the Internal Revenue Service.

Q-23. If an investment involving
fewer than 5 investors or an aggregate
amount of $250,000 or less is offered for
sale and, at the time of the offering, it
is not known (and there is no reason to
know) that subsequent similar invest-
ments will be offered by the person who
made the first offering (or a related
person), will subsequent similar invest-
ments offered by that person (or a re-
lated person) be aggregated with the
first investment for purposes of deter-
mining whether the investments con-
stitute a substantial investment?

A-23. No. However, a tax shelter orga-
nizer will be presumed to have known
of any similar investments (as defined
in A-22 of this section) offered during
the 12 months following the first offer-
ing of an investment.

EXCEPTIONS FROM TAX SHELTER
REGISTRATION

Q-24. Are there any investments that
will not be subject to tax shelter reg-
istration even if they satisfy the re-
quirements of a tax shelter (as defined
in A-4 of this section)?

A-24. Yes. The following investments
are not subject to tax shelter registra-
tion:

(1) Sales of residences primarily to
persons who are expected to use the
residences as their principal place of
residence,
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(2) Sales or leases or tangible per-
sonal property (other than master
sound recordings, motion picture or
television films, videotapes, lithograph
plates, or other property relating to a
literary, musical, or artistic composi-
tion) by the manufacturer (or a mem-
ber of an affiliated group, within the
meaning of section 1502, including the
manufacturer) of the property pri-
marily to persons who are expected to
use the property in their principal ac-
tive trade or business (see, however, A-
32 and A-46 of this section for the addi-
tional rules applicable to a purchaser
of property described in this A-24 who
organizes an investment involving the
property),

(3) Any other investment as specified
by the Secretary in a rule-related no-
tice published in the FEDERAL REG-
ISTER.

Q-24A. Under what other cir-
cumstances are particular sales or
leases of tangible personal property to
certain persons or the performance of
particular services for certain persons
exempt from tax shelter registration?

A-24A. A person who, in the ordinary
course of a trade or business, sells or
leases tangible ©personal property
(other than collectibles (as defined in
section 408(m)(2)), master sound record-
ings, motion picture or television
films, videotapes, lithograph plates, or
other property that includes or relates
to a literary, musical or artistic com-
position) to a purchaser or lessee who
is reasonably expected to use the prop-
erty either for a personal use or in the
purchaser’s or lessee’s principal active
trade or business is not required for
any purpose to treat such a purchaser
or lessee as an investor in a tax shel-
ter. Property may be reasonably ex-
pected to be used by a purchaser or les-
see for personal use only if sold or
leased to the purchaser or lessee in a
quantity that is customary for such
use. Similarly, a person who performs
services for another person in connec-
tion with the principal active trade or
business of the recipient of the services
or for the recipient’s personal use is
not required to treat the recipient as
an investor in a tax shelter. Persons
who are not reasonably expected to use
property or services either in their
principal active trade or business or for
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personal use must be treated as tax
shelter investors in the event the sales,
leases, or performance of services oth-
erwise constitute a tax shelter.

Assume, for example, that an orga-
nizer forms Z corporation to feed cattle
and to provide services in connection
with the cattle feeding operations. Z
will agree to serve customers with a
minimum of 200 head of cattle. The fee
for the services is $20 per head. Feed for
cattle will cost $280 per head. Z rep-
resents that the service fee and the
cost of the feed may be financed by
$5,000 of cash and $55,000 of proceeds of
a revolving recourse note that Z has
arranged be available. Z provides its
services to 100 customers. Ninety-five
of the customers are persons whose
principal active trade or business is
reasonably expected to be farming (as
defined in section 464(e)(1)). Five of the
customers are not reasonably expected
to engage in farming as their principal
active trade or business. Although all
the individual investments involve
similar principal business assets and
similar plans or arrangements, only
the 5 customers who are not reasonably
expected to be in the principal active
trade or business of farming will be
treated as investors in a tax shelter
and aggregated to determine whether a
substantial investment exists. Thus,
there will be 5 investors and an aggre-
gate investment of $300,000. If represen-
tations are made that the service fee
and the cost of the feed are tax deduct-
ible, the tax shelter ratio (assuming
there are no deductions or credits typi-
cally associated with such an invest-
ment, as described in A-9 of this sec-
tion) would be 12 to 1 ($60,000 in total
tax benefits and $5,000 investment base)
and the organizer would be required to
register the five aggregated feeding ar-
rangements as a tax shelter. The reg-
istration number of the tax shelter
must be provided to the five customers
treated as investors in the tax shelter,
but would not be required to be fur-
nished to the customers whose prin-
cipal active trade or business is reason-
ably expected to be farming.

PERSONS REQUIRED TO REGISTER A TAX
SHELTER

Q-25. Who has the legal obligation to
register a tax shelter?
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A-25. A tax shelter organizer is obli-
gated to register the tax shelter.

Q-26. What is the definition of tax
shelter organizer?

A-26. Several categories of persons
may be tax shelter organizers. In gen-
eral, the term tax shelter organizer
means a person principally responsible
for organizing a tax shelter. If a person
principally responsible for organizing a
tax shelter has not registered the tax
shelter by the day on which interests
in the shelter are first offered for sale,
any other person who participated in
the organization of the tax shelter will
be treated as a tax shelter organizer. If
neither a person principally respon-
sible for organizing the tax shelter nor
any other person who participated in
the organization of a tax shelter has
registered the tax shelter by the day on
which interests in the tax shelter are
first offered for sale, then any person
who participates in the management of
the tax shelter at a time when the tax
shelter is not registered will be treated
as a tax shelter organizer. Finally, if a
person participates in the sale of a tax
shelter at a time when the person
knows or has reason to know that a tax
shelter has not been registered, that
person will be treated as a tax shelter
organizer. See A-38 of this section for
rules relating to the execution of an
agreement among persons who may be
treated as tax shelter organizers to
designate one person to register a tax
shelter.

Q-27. Who is a person principally re-
sponsible for organizing a tax shelter?

A-27. A person principally responsible
for organizing a tax shelter (‘‘principal
organizer’’) is any person who dis-
covers, creates, investigates, or initi-
ates the investment, devises the busi-
ness or financial plans for the invest-
ment, or carries out those plans
through negotiations or transactions
with others.

Q-28. What constitutes participation
in the organization of a tax shelter?

A-28. Participation in the organiza-
tion of a tax shelter includes the per-
formance of any act (directly or
through an agent) related to the estab-
lishment of the tax shelter, including
the following:

(1) Preparation of any document es-
tablishing the tax shelter (for example,
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articles of incorporation, a trust in-
strument, or a partnership agreement);

(2) Preparation of any document in
connection with the registration (or
exemption from registration) of the tax
shelter with any federal, state, or local
government body;

(3) Preparation of a prospectus, offer-
ing memorandum, financial statement,
or other statement describing the tax
shelter;

(4) Preparation of a tax or other legal
opinion relating to the tax shelter;

(5) Preparation of an appraisal relat-
ing to the tax shelter;

(6) Negotiation or other participation
on behalf of the tax shelter in the pur-
chase of any property relating to the
tax shelter.

Q-29. What constitutes participation
in the management of a tax shelter?

A-29. Participation in the manage-
ment of a tax shelter includes man-
aging the assets of the tax shelter, di-
recting the business activity of the tax
shelter, or, depending on the form of
the tax shelter, acting as a general
partner who actively participates in
the management of a partnership, a
trustee of a trust, a director or an offi-
cer of a corporation (including a cor-
porate general partner of a partner-
ship), or performing activities similar
to those performed by such a general
partner, a trustee, a director, or an of-
ficer.

Q-30. Will the performance of any act
described in A-27 through A-29 of this
section constitute participation in the
organization or management of a tax
shelter if the person performing the act
is unrelated to the tax shelter (or any
principal organizer of the tax shelter)
and does not participate in the entre-
preneurial risks or benefits of the tax
shelter?

A-30. No. The performance of an act
described in A-27 through A-29 of this
section will not constitute participa-
tion in the organization or manage-
ment of a tax shelter unless the person
performing the act is related to the tax
shelter (or any principal organizer of
the tax shelter) or the person partici-
pates in the entrepreneurial risks or
benefits of the tax shelter. A person
will be considered related to a tax shel-
ter if the person is related to the tax
shelter or a principal organizer of the
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tax shelter within the meaning of sec-
tion 168(e)(4) or is employed by the tax
shelter or a principal organizer of the
tax shelter or has an interest (other
than an interest as a creditor) in the
tax shelter. A person will be considered
a participant in the entrepreneurial
risks or benefits of a tax shelter if the
person’s compensation for performing
an act described in A-27 through A-29 of
this section is contingent on any mat-
ter relating to the tax shelter (e.g., the
compensation is based in whole or in
part upon (i) whether interests in the
tax shelter are actually sold or (ii) the
number or value of the units in the tax
shelter that are sold), or if the person
will receive an interest in the tax shel-
ter as part or all of the person’s com-
pensation.

For example, assume that A forms Z
partnership, a tax shelter for which
registration is required. Z hires the X
law firm, none of the partners of which
is related to the tax shelter, to prepare
the documents necessary to register
the offering of Z securities with the Se-
curities and Exchange Commission. X
charges $100 an hour for its services in
connection with the preparation of the
necessary documents, and payment of
the fee is not contingent. X will not be
treated as a participant in the organi-
zation of the tax shelter. If, however, X
were to charge a fee equal to 1 percent
of the value of the units in the tax
shelter that are sold, X would be con-
sidered a participant in the organiza-
tion of the shelter.

As another example, assume that in-
dividual C is an attorney employed by
W corporation, the corporate general
partner and principal organizer of Z,
and that C prepares the documents nec-
essary to register the tax shelter with
the Securities and Exchange Commis-
sion. C will be treated as having par-
ticipated in the organization of the tax
shelter regardless of the way in which
C’s compensation is structured, be-
cause C, as an employee, is related to
the principal organizer of the tax shel-
ter.

Q-31. What constitutes participation
in the sale of a tax shelter?

A-31. Participation in the sale of a
tax shelter includes any marketing ac-
tivities (directly or through an agent)
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with respect to an investment, includ-
ing the following:

(1) Direct contact with a prospective
purchaser of an interest, or with a rep-
resentative or agent of a prospective
purchaser, but only if the contract re-
lates to the possible purchase of an in-
terest in the tax shelter;

(2) Solicitation of investors using the
mail, telephone, or other means, or by
placing an advertisement for the tax
shelter in a newspaper, magazine, or
other publication or medium;

(3) Instructing or advising sales-
persons regarding the tax shelter or
sales presentations.

Q-32. May persons be treated as tax
shelter organizers if such persons do
not make any representations of tax
benefits to investors?

A-32. Yes. If a person described in A-
26 of this section knows or has reason
to know that representations of tax
benefits have been made, that person
may be treated as a tax shelter orga-
nizer. For example, a participant in the
sale of a tax shelter may know or have
reason to know that representations of
tax benefits have been made by the
principal organizer or others who par-
ticipate in the organization of the tax
shelter. In addition, a person who ac-
quires property from a manufacturer in
a transaction exempt from tax shelter
registration under A-24 of this section
and who organizes an investment in-
volving the property may know or have
reason to know of any representation
of tax benefits made by the manufac-
turer.

Q-33. If a person performs support
services such as typing, photocopying,
or printing for a tax shelter (or a tax
shelter organizer) or performs other
ministerial functions for the tax shel-
ter (or a tax shelter organizer), may
the person be considered to have par-
ticipated in the organization, manage-
ment, or sale of the tax shelter?

A-33. No. Merely performing support
services or ministerial functions will
not be considered participation in the
organization, management, or sale of a
tax shelter.
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CIRCUMSTANCES UNDER WHICH TAX
SHELTER ORGANIZERS ARE REQUIRED
TO REGISTER A TAX SHELTER

Q-34. When is a principal organizer or
a person who participates in the orga-
nization of a tax shelter required to
register a tax shelter?

A-34. A principal organizer or a per-
son who participates in the organiza-
tion of a tax shelter (i.e., a person who
could be treated as a tax shelter orga-
nizer within the meaning of A-26 of this
section) is required to register the tax
shelter by the day on which the first
offering for sale of interests in the tax
shelter occurs, unless the person has
signed a designation agreement pursu-
ant to A-38 of this section. If a group of
persons who could be treated as tax
shelter organizers has signed a designa-
tion agreement pursuant to A-38 of this
section, the designated organizer is re-
quired to register the tax shelter by
the day on which the first offering for
sale of interests in the tax shelter oc-
curs. See A-39 of this section for addi-
tional rules applicable to tax shelter
organizers (other than a designated or-
ganizer) who have signed a designation
agreement.

Q-35. When is a person who partici-
pates in the management of a tax shel-
ter (‘““manager’’) required to register a
tax shelter?

A-35. A manager who has not signed a
designation agreement pursuant to A-
38 of this section must register the tax
shelter if the manager participates in
the management of the tax shelter on
or after the first offering for sale of in-
terests in the tax shelter at a time
when the tax shelter has not been prop-
erly registered (i.e., the manager is
treated as a tax shelter organizer with-
in the meaning of A-26 of this section).
Such a manager must register the tax
shelter by the day on which the first
offering for sale of interests in the tax
shelter occurs, or by the day on which
the manager’s participation in the
management of the tax shelter com-
mences, whichever is later. See A-39 of
this section for rules applicable to a
manager who has signed a designation
agreement.

Q-36. When is a person who partici-
pates in the sale of a tax shelter (‘‘sell-
er’”’) required to register the tax shel-
ter?
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A-36. A seller who has not signed a
designation agreement pursuant to A-
38 of this section must register the tax
shelter if the seller participates in the
sale of the tax shelter at a time when
the seller knows or has reason to know
that the tax shelter has not been prop-
erly registered (i.e., the seller is treat-
ed as a tax shelter organizer within the
meaning of A-26 of this section). A sell-
er who has not signed a designation
agreement will be deemed to have rea-
son to know that the tax shelter has
not been properly registered if the sell-
er does not receive a copy of the Inter-
nal Revenue Service tax shelter reg-
istration notice containing the reg-
istration number within the 30-day pe-
riod after the seller first offers inter-
ests in the tax shelter for sale. A seller
must register the tax shelter as soon as
practicable after the seller first knows
or has reason to know that the tax
shelter has not been properly reg-
istered. See A-39 of this section for
rules applicable to a seller who has
signed a designation agreement.

Q-37. When is a person who acts in
more than one capacity with respect to
a tax shelter required to register the
shelter?

A-37. A person who acts in more than
one capacity with respect to a tax shel-
ter (i.e., as two or more of the fol-
lowing: principal organizer, participant
in the organization, manager, or seller)
must register the tax shelter by the
earliest day on which a tax shelter or-
ganizer acting in any of the person’s
several capacities would be required to
register the tax shelter.

Q-38. May a group of persons who
could be treated as tax shelter orga-
nizers under A-26 of this section des-
ignate one person to register the tax
shelter?

A-38. Yes. A group of persons who
could be treated as tax shelter orga-
nizers under A-26 of this section may
enter into a written agreement desig-
nating one person as the tax shelter or-
ganizer responsible for registering the
tax shelter (‘‘designated organizer’’).
The designated organizer should ordi-
narily be a person principally respon-
sible for organizing the tax shelter, but
may be any person who participates in
the organization of the tax shelter. Al-
though persons who participate only in
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the sale or management of a tax shel-
ter may sign a designation agreement,
they may not be the designated orga-
nizer. In addition, the designated orga-
nizer may not be a person who is a resi-
dent in a country other than the
United States. Any person who signs a
designation agreement, other than the
designated organizer, will not be liable
for failing to register the tax shelter
and will not be subject to a penalty,
even if the designated organizer fails to
register the tax shelter, unless the per-
son fails to register the tax shelter
when such registration is required
under A-39 of this section. See A-T of
§301.6707-1T for additional rules relat-
ing to the reasonable cause exception
applicable to persons who sign a des-
ignation agreement.

Q-39. Is a tax shelter organizer who
has signed a designation agreement
and who is not the designated orga-
nizer required to register the tax shel-
ter under any circumstances?

A-39. Yes. If a tax shelter organizer
who has signed a designation agree-
ment pursuant to A-38 of this section
knows or has reason to know on or
after the day on which the first offer-
ing for sale of interests in a tax shelter
occurs that the designated organizer
failed to register the tax shelter, such
tax shelter organizer must register the
tax shelter as soon as practicable after
he first knows or has reason to know of
the failure. A tax shelter organizer who
has signed a designation agreement is
deemed to have reason to know that
the designated organizer has failed to
register the tax shelter if the tax shel-
ter organizer does not receive a copy of
the Internal Revenue Service registra-
tion notice containing the registration
number from the designated organizer
within the 60-day period after the day
on which the first offering for sale of
interests in the tax shelter occurs (or
the person signs the designation agree-
ment, if later). See A-41 of this section
for the requirement that the des-
ignated organizer provide a copy of the
registration notice and number to per-
sons who have signed the designation
agreement.

REGISTRATION—GENERAL RULES

Q-40. By what date must a tax shelter
be registered?
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A-40. A tax shelter must be registered
not later than the day on which the
first offering for sale of an interest in
the tax shelter occurs.

Q-41. Is a tax shelter organizer (in-
cluding a designated organizer) who
registers a tax shelter responsible for
performing any act with respect to tax
shelter registration other than reg-
istering the tax shelter?

A-41. Yes. A tax shelter organizer (in-
cluding a designated organizer) who
registers a tax shelter must provide a
copy of the Internal Revenue Service
registration notice containing the reg-
istration number within 7 days after
the notice is received from the Internal
Revenue Service to the principal orga-
nizer (if a different person) and to any
persons who the tax shelter organizer
knows or has reason to know are par-
ticipating in the sale of interests in the
tax shelter (if such persons begin to
participate after the registration num-
ber is received, they must be provided
the notice within 7 days after they
commence their participation). In addi-
tion, a designated organizer must pro-
vide a copy of the notice within 7 days
after it is received to all persons who
have signed the designation agreement.

Q-42. What is the sale of an interest
in a tax shelter?

A-42. The sale of an interest in a tax
shelter includes the sale of property, or
any interest in property, the entry into
a leasing arrangement, a consulting,
management or other agreement for
the performance of services, or the sale
or entry into any other plan, invest-
ment, or arrangement.

Q-43. What does the term ‘‘offering
for sale” mean?

A-43. The term ‘‘offering for sale”
means making any representation,
whether oral or written, relating to
participation in a tax shelter as an in-
vestor. The term includes any adver-
tisement relating to the tax shelter
and any mail, telephonic, or other con-
tact with prospective investors. A rep-
resentation relating to participation in
a tax shelter will be considered an of-
fering for sale of an interest in the tax
shelter even though there is included
in the representation an explicit state-
ment that the representation does not
constitute an offer to sell or a solicita-
tion of an offer to buy an interest in
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the tax shelter. In determining wheth-
er an offering for sale of an interest has
occurred, federal and state laws regu-
lating securities are not controlling.

Q-44. After a tax shelter has been reg-
istered, must it be registered again
each year that it continues to be of-
fered for sale?

A-44. No. Registration is effective for
the year in which first accomplished
and all subsequent years.

Q-45. If the facts relating to a tax
shelter change after the tax shelter has
been registered, must the tax shelter
be registered again or must an amend-
ed application for registration be filed
by the tax shelter organizer?

A-45. No. The tax shelter organizer,
however, is permitted to file an amend-
ed application if a material change in
facts occurs after the initial registra-
tion. A material change in facts is—

(1) A change in the identifying infor-
mation relating to the tax shelter or
tax shelter organizer,

(2) The acquisition or construction of
a principal asset not reported on the
initial application for registration,

(3) A change in the method of financ-
ing a minimum investment unit, or

(4) A change in the principal business
activity.

In addition, a change in any tax shel-
ter ratio reported on the initial appli-
cation for registration that increases
or decreases the reciprocal of the tax
shelter ratio (i.e., the fraction in which
the amount of the applicable invest-
ment base is the numerator and the
amount of the applicable deductions
and credits is the denominator) by 50
percent or more is a material change in
facts. For example, if the tax shelter
ratio increases from 2 to 1 to 4 to 1, the
reciprocal of the tax shelter ratio de-
creases from 2 to V4, a 50-percent de-
crease. Similarly, if the tax shelter
ratio decreases from 6 to 1 to 4 to 1, the
reciprocal of the tax shelter ratio in-
creases from Y% to Y, a 50-percent in-
crease. In either case, there is a mate-
rial change in facts and an amended ap-
plication could be filed.

Q-45A. What information should be
included on an amended application for
registration?
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A-45A. The tax shelter organizer
must include the identifying informa-
tion requested on Form 8264, Applica-
tion for Registration of a Tax Shelter,
and the tax shelter registration num-
ber that has been assigned to the tax
shelter. In addition, the tax shelter or-
ganizer should include any other infor-
mation requested on Form 8364(1) that
has changed since the tax shelter was
registered, or (2) that the tax shelter
organizer did not know at the time the
tax shelter was registered but has
learned of since the registration.

For example, assume that A orga-
nizes partnership L, a blind pool that
will invest in real estate. Before the
real estate is identified or acquired, in-
terests in L will be offered to the pub-
lic in an offering that must be reg-
istered with the Securities and Ex-
change Commission. Although A does
not know what real estate L will ac-
quire and therefore is unable to cal-
culate the tax shelter ratio with cer-
tainty, A concludes (based on represen-
tations made or to be made) that the
tax shelter ratio will exceed 2 to 1 as to
some of the investors. Accordingly, A
registers L as a tax shelter. A attaches
a statement to the application for reg-
istration, explaining that L is a blind
pool organized to invest in real estate,
but that L has not yet acquired any
real estate. In addition, A attaches a
statement explaining that although
the tax shelter ratio is expected to ex-
ceed 2 to 1, A cannot compute the tax
shelter ratio with certainty because L
has not yet acquired any real estate.
Several months after L is registered, L
acquires a shopping center. A may file
an amended application for registra-
tion. In addition to reporting the iden-
tifying information and the tax shelter
registration number on the amended
application, A should report the shop-
ping center as the principal asset and
the recomputed tax shelter ratio.

As another example, assume that C
organizes a limited partnership that is
a tax shelter. On the application for
registration, C reports that the tax
shelter ratio is 2.2 to 1. After the part-
nership has been registered, C finds
that the partnership is unable to at-
tract sufficient investors. To make in-
vesting in the partnership more attrac-
tive, C decides to offer financing for
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the purchase or interests in the part-
nership. As a result of the change in fi-
nancing, the tax shelter ratio will be 5
to 1. Because there is a change in fi-
nancing and a change in the tax shelter
ratio that decreases the reciprocal of
the tax shelter ratio by 50 percent or
more, C may file an amended applica-
tion for registration. In addition to re-
porting the identifying information
and the tax shelter registration num-
ber on the amended application, C
should report the recomputed tax shel-
ter ratio and information relating to
the change in financing.

Q-46. If assets constituting a tax shel-
ter are sold (‘‘original sale’’) and, sub-
sequently, either the assets or inter-
ests in the assets are offered for sale by
the purchaser (‘‘resale’’), must the pur-
chaser file a new application for reg-
istration if the resale is an offering or
sale of interests in a tax shelter?

A-46. If the resale constitutes a tax
shelter, the purchaser must file a new
application for registration, unless the
tax shelter organizer with respect to
the original sale is also the tax shelter
organizer with respect to the resale
and the facts pertaining to the resale
were reflected in the application for
registration filed with respect to the
original sale. For example, assume that
A intends to sell a building with an es-
timated fair market value of $2.5 mil-
lion to a group of 5 investors (i.e., a
substantial investment, as defined in
A-21 of this section). A also intends to
make representations of tax benefits
attributable to an investment in the
building. Based on these representa-
tions and the investment base, the tax
shelter ratio attributable to an invest-
ment in the building may be greater
than 2 to 1. A therefore files an applica-
tion for registration relating to the
building with the Internal Revenue
Service. The Internal Revenue Service
issues a registration number for the in-
vestment, and A furnishes the registra-
tion number to each of the 5 investors
in accordance with A-53 of this section.
In an unrelated transaction, the 5 in-
vestors decide to syndicate the build-
ing and to offer interests in the syn-
dicate to approximately 500 investors.
In connection with this offer, the in-
vestors expect to make representations
concerning tax benefits with respect to
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the syndication. If based on these rep-
resentations and the investment base,
the tax shelter ratio may be greater
than 2 to 1 for an investor in the syn-
dicate, the 5 investors must file an ap-
plication for registration for the syn-
dicate before interests in the syndicate
may be offered for sale. The investors
in the syndicate must be furnished
with the new registration number and
not the registration number issued
with respect to A. On the other hand, if
the original sale and the syndication
were part of A’s plan to sell interests
in the building, A is a tax shelter orga-
nizer with respect to the syndication.
If the facts pertaining to the syndica-
tion were reflected on A’s application
for registration with respect to the
original sale, a second application for
registration would not be required with
respect to the syndication. However,
the investors in the syndicate would
have to be furnished with the tax shel-
ter registration number issued to A.

Q-47. When is a tax shelter considered
registered?

A-47. A tax shelter is considered reg-
istered when a properly completed
Form 8264, Application for Registration
of a Tax Shelter, is filed with the ap-
propriate Internal Revenue Service
Center. See A-7 of §301.6111-2T for rules
relating to the information required to
be included on the form, and A-8 of
§301.6707-1T for rules relating to the
penalty for filing incomplete informa-
tion.

Q-48. Must a person registering a tax
shelter that is a substantial invest-
ment only by reason of an aggregation
of multiple investments under A-22 of
this section complete a separate Form
8264 for each investment constituting
part of the substantial investment?

A-48. A separate Form 8264 must be
completed for each investment that
differs from the other investments in a
substantial investment with respect to
any of the following:

(1) Principal asset,

(2) Accounting methods,

(3) Federal or state agencies with
which the investment is registered or
with which an exemption notice is
filed,

(4) Methods of financing the purchase
of an interest in the investment,

(5) Tax shelter ratio.
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Such aggregated investments, how-
ever, are part of a single tax shelter.

Q-49. Do the rules of section 7502 of
the Internal Revenue Code, regarding
timely mailing, apply to the filing of
registration forms?

A-49. Yes.

Q-50. After a tax shelter has been reg-
istered, may representations that the
investment has been registered with
the Internal Revenue Service be made
to potential investors?

A-50. Investors may be informed that
the investment has been registered
with the Internal Revenue Service. In-
vestors also must be informed, how-
ever, that registration does not imply
that the Internal Revenue Service has
reviewed, examined, or approved the
investment or the claimed tax benefits.
The disclaimer must be substantially
in the form provided below:

ISSUANCE OF A REGISTRATION
NUMBER DOES NOT INDICATE THAT
THIS INVESTMENT OR THE
CLAIMED TAX BENEFITS HAVE
BEEN REVIEWED, EXAMINED, OR
APPROVED BY THE INTERNAL REV-
ENUE SERVICE.

See A-53 of this section for rules re-
lating to the legend that must be in-
cluded on any statement on which the
tax shelter registration number is fur-
nished to investors.

FURNISHING TAX SHELTER
REGISTRATION NUMBERS TO INVESTORS

Q-51. Who must furnish investors in a
tax shelter with the registration num-
ber of the tax shelter?

A-51. Any person who sells (or other-
wise transfers) an interest in a tax
shelter is required to furnish the reg-
istration number assigned to that tax
shelter to each person who purchases
(or otherwise acquires) an interest in
that tax shelter from the seller or
transferor. For example, X, a tax shel-
ter organizer, sells an interest in a tax
shelter to A. One year later A sells A’s
interest in the shelter to B. X must fur-
nish the tax shelter registration num-
ber to A, and A must furnish the num-
ber to B. If B sells or otherwise trans-
fers the interest (by gift, for example),
B must furnish the number to the pur-
chaser or transferee of B’s interest in
the tax shelter.
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Q-52. When must the registration
number be furnished to purchasers of
interests in the tax shelter?

A-52. The person who sells (or other-
wise transfers) an interest in a tax
shelter must furnish the registration
number to the purchaser (or transferee)
at the time of sale (or transfer) of the
interest (or, if later, within 20 days
after the seller or transferor receives
the registration number). If the reg-
istration number is not furnished at
the time of the sale (or other transfer),
the seller (or transferor) must furnish
the statement described in A-54 to the
purchaser (or transferee) at the time of
the sale (or other transfer). If interests
in a tax shelter were sold before Sep-
tember 1, 1984, all investors who ac-
quired their interests in the tax shelter
before September 1, 1984, must be fur-
nished with the registration number of
the tax shelter by December 31, 1984.
The registration number will be consid-
ered furnished to the investor if it is
mailed to the investor at the last ad-
dress of the investor known to the per-
son required to furnish the number.

Q-53. How is a seller or transferor of
an interest in a tax shelter required to
furnish the registration number to in-
vestors?

A-53. The person who sells (or other-
wise transfers) an interest in a tax
shelter must furnish the registration
number of the tax shelter to the tax
shelter to the purchaser (or transferee)
on a written statement. The written
statement shall show the name, reg-
istration number, and taxpayer identi-
fication number of the tax shelter, and
include a prominent legend in bold and
conspicuous type stating that the reg-
istration number must be included on
any return on which the investor
claims any deduction, loss, credit, or
other tax benefit, or reports any in-
come, by reason of the tax shelter. The
statment must also include a promi-
nent legend in bold and conspicuous
type stating that the issuance of the
registration number does not indicate
that the Internal Revenue Service has
reviewed, examined, or approved the
investment or the claimed tax benefits.
The statement shall be substantially in
the form provided below:

You have acquired an interest in
[name and address of tax shelter]
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whose taxpayer identification number
is [if any]. The Internal Revenue Serv-
ice has issued [name of tax shelter] the
following tax shelter registration num-
ber: [Number]

YOU MUST REPORT THIS REG-
ISTRATION NUMBER TO THE INTER-
NAL REVENUE SERVICE, IF YOU
CLAIM ANY DEDUCTION, LOSS,
CREDIT, OR OTHER TAX BENEFIT
OR REPORT ANY INCOME BY REA-
SON OR YOUR INVESTMENT IN
[NAME OF TAX SHELTER].

You must report the registration
number (as well as the name, and tax-
payer identification number of [name
of tax shelter]) on Form 8271.

FORM 8271 MUST BE ATTACHED TO
THE RETURN ON WHICH YOU CLAIM
THE DEDUCTION, LOSS, CREDIT, OR
OTHER TAX BENEFIT OR REPORT
ANY INCOME.

ISSUANCE OF A REGISTRATION
NUMBER DOES NOT INDICATE THAT
THIS INVESTMENT OR THE
CLAIMED TAX BENEFITS HAVE
BEEN REVIEWED, EXAMINED, OR
APPROVED BY THE INTERNAL REV-
ENUE SERVICE.

This statement may be modified as
necessary if the tax shelter is not a
separate entity (e.g., certain Schedule
F or Schedule C activities) or has no
name or taxpayer identification num-
ber.

Q-54. If a registration number has not
been received by a seller (or transferor)
from the person who registered the tax
shelter by the time interests in the tax
shelter are sold (or otherwise trans-
ferred), must the seller (or transferor)
of the interests furnish the purchaser
(or transferee) with any information
regarding the registration?

A-54. Yes. At the time of the sale (or
other transfer) the seller (or other
transferor) must furnish the purchaser
(or transferee) with a written state-
ment in substantially the form pre-
scribed in A-53 of this section, except
that the second sentence of the form
prescribed in A-53 shall be replaced by
a statement in the form provided
below:

On behalf of [name of tax shelter],
[name of tax shelter organizer who has
applied for registration] has applied to
the Internal Revenue Service for a tax
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shelter registration number. The num-
ber will be furnished to you when it is
received.

INCLUDING THE REGISTRATION NUMBER
ON TAX RETURNS

Q-55. Is an investor required to report
the registration number of a tax shel-
ter in which the investor has acquired
an interest to the Internal Revenue
Service?

A-b5. Yes. Any person claiming any
deduction, loss, credit, or other tax
benefit by reason of a tax shelter must
report the registration number of the
tax shelter on Form 8271, Investor Re-
porting of Tax Shelter Registration
Number, which must be attached to the
return on which any deduction, loss
credit, or other tax benefit attributable
to the tax shelter is claimed. For pur-
poses of determining whether the tax
shelter registration number must be
reported by an investor, income attrib-
utable to an investment, such as a
partner’s distributive share of income,
constitutes a deduction or tax benefit
that is claimed, because gross deduc-
tions and other tax benefits are in-
cluded in the net income reported by
the investor. Thus, the registration
number also must be reported on any
return on which an investor reports
any income attributable to a tax shel-
ter.

Q-56. What should the investor do if
the investor has received a notice that
a registration number for the tax shel-
ter has been applied for, but the inves-
tor has not received the registration
number by the time the investor files a
return on which a deduction, loss cred-
it, other tax benefit, or income attrib-
utable to the tax shelter is included?

A-56. The investor must attach to the
return a Form 8271 with the words
‘““Applied For” written in the space for
the registration number and must in-
clude on the Form 8271 the name and
taxpayer identification number (if any)
of the tax shelter and the name of the
person who has applied for registration
of the tax shelter.

Q-57. Does the requirement to include
the tax shelter registration number on
a return apply to applications for ten-
tative refund (Form 1045 and Form
1139) and amended returns (Form 1040X,
Form 1120X)?
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A-57. Yes. A completed Form 8271
must be attached to any such return on
which any deduction, loss, credit, other
tax benefit, or income relating to a tax
shelter is included.

PROJECTED INCOME INVESTMENTS

Q-57A. Are the registration require-
ments suspended with respect to any
tax shelters?

A-5TA. Yes. If a tax shelter is a pro-
jected income investment, it is not re-
quired to be registered before the first
offering for sale of an interest in the
tax shelters occurs, but is subject only
to the registration requirements set
forth in A-57H through A-57J of this
section. A tax shelter is a projected in-
come investment if—

(a) The tax shelter is not expected to
reduce the cumulative tax liability of
any investor for any year during the 5-
year period described in A-4 (I) of this
section; and

(b) The assets of the tax shelter do
not include or relate to any property
described in A-57E of this section.

Q-57B. Under what circumstances
does a tax shelter satisfy the require-
ment of paragraph (a) of A-67A of this
section?

A-57B. A tax shelter is not expected
to reduce the cumulative tax liability
of any investor for any year during the
b-year period described in A-4 (I) of this
section only if—

(a) A written financial projection or
other written representation that is
provided to investors before the sale of
interests in the investment states (or
leads a reasonable investor to believe)
that the investment will not reduce the
cumulative tax liability of any inves-
tor with respect to any year (within
the meaning of A-7 of this section) in
such b-year period; and

(b) No written or oral projections or
representations, other than those re-
lated to circumstances that are highly
unlikely to occur, state (or lead a rea-
sonable investor to believe) that the in-
vestment may reduce the cumulative
tax liability of any investor with re-
spect to any such year.

Thus, a tax shelter for which there are
multiple written or oral financial pro-
jections or other representations is not
a projected income investment if any
such projection or representation that
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relates to circumstances that are not
highly wunlikely to occur states (or
leads a reasonable investor to believe)
that the investment may reduce the
cumulative tax liability of any inves-
tor. See A-57D and A-57F of this section
for rules relating to financial projec-
tions or other representations that are
not made in good faith, that are not
based on reasonable economic and busi-
ness assumptions, or that relate to cir-
cumstances that are highly unlikely.

Q-57C. When does an investment re-
duce the cumulative tax liability of an
investor?

A-57C. (a) An investment reduces the
cumulative tax liability of an investor
with respect to a year during the 5-
year period described in A-4 (I) of this
section if, as of the close of such year,
(i) cumulative projected deductions for
the investor exceed cumulative pro-
jected income for the investor, or (ii)
cumulative projected credits for the in-
vestor exceed cumulative projected tax
liability (without regard to credits) for
the investor.

(b) The cumulative projected deduc-
tions for an investor as of the close of
a year are the gross deductions of the
investor with respect to the invest-
ment, for all periods up to (and includ-
ing) the end of such year, that are in-
cluded in the financial projection or
upon which the representation is based.
The deductions with respect to an in-
vestment include all deductions explic-
itly represented as being allowable and
all deductions typically associated
(within the meaning of A-9 of this sec-
tion) with the investment. Therefore,
interest to be paid by the investor that
is taken into account in determining
the tax shelter ratio of the investment
(see A-11 of this section) is treated as a
deduction with respect to the invest-
ment.

(c) The cumulative projected income
for an investor as of the close of a year
is the gross income of the investor with
respect to the investment, for all peri-
ods up to (and including) the end of
such year, that is included in the finan-
cial projection or upon which the rep-
resentation is based. For this purpose,
income attributable to cash, cash
equivalents, or marketable securities
(within the meaning of A-14 (4) of this
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section) may not be treated as income
from the investment.

(d) The cumulative projected credits
for an investor as of the close of a year
are the gross credits of the investor
with respect to the investment, for all
periods up to (and including) the close
of such year, that are included in the
financial projection or upon which the
representation is based. The credits
with respect to an investment include
all credits explicitly represented as
being allowable and all credits typi-
cally associated (within the meaning of
A-9 of this section) with the invest-
ment.

(e) The cumulative projected tax li-
ability (without regard to credits) for
an investor as of the close of a year is
50 percent of the excess of cumulative
projected income for the investor over
cumulative projected deductions for
the investor with respect to the invest-
ment as of the close of such year.

(f) The following examples illustrate
the application of the principles of this
A-57C:

Example 1. The promotional material with
respect to a tax shelter includes a written fi-
nancial projection indicating that the ex-
pected income of the investment in each of
its first 5 years is $800,000. In subsequent oral
discussions, investors are advised that, in
certain circumstances that are not highly
unlikely, the income expected from the in-
vestment may be as little as $500,000 per
year. The subsequent oral discussions are
taken into account in determining whether
any projections or representations state or
lead a reasonable investor to believe that the
investment may reduce the cumulative tax
liability of any investor. Thus, if the written
financial projections indicate that the gross
deductions attributable to the investment in
each of its first 5 years are expected to be
$600,000 and the subsequent oral discussions
do not indicate that the amount of those de-
ductions will change under the cir-
cumstances in which the income expected
may be as little as $500,000, the subsequent
oral discussions taken together with the
written financial projections state (or lead a
reasonable investor to believe) that the cu-
mulative tax liability of an investor may be
reduced (i.e., the subsequent oral discussions
(taken together with the projections) state
or lead a reasonable investor to believe that
cumulative projected deductions may exceed
cumulative projected income under cir-
cumstances that are not highly unlikely).
Accordingly, under paragraph (b) of A-57B of
this section, the tax shelter would not qual-
ify as a projected income investment.

147



§301.6111-1T

Example 2. The written promotional mate-
rial with respect to a tax shelter states that
certain deductions are allowable to an inves-
tor (without specifying their amount), but
there is no written statement relating to the
amount of income expected from the invest-
ment. Because there is no written financial
projection or other written representation
that states or leads a reasonable investor to
believe that the investment will not reduce
the investor’s cumulative tax liability (i.e.,
the cumulative projected deductions, al-
though not specified in the projections, may
exceed the cumulative projected income (0)),
the requirement of paragraph (a) of A-57B of
this section would not be satisifed. The re-
sult in this example would be the same if
there were only oral representations that the
income to be derived from the investment
would exceed the deductions with respect to
the investment, because there would be no
written statement as required by paragraph
(a) of A-57TB of this section. The tax shelter
in this case would qualify as a projected in-
come investment, however, if the written
promotional material contains good-faith
representations based on reasonable eco-
nomic and business assumptions that state
or lead reasonable investors to believe that
the cumulative projected income from the
investment will exceed the cumulative pro-
jected deductions allowable with respect to
the investment for each year in the 5-year
period, even though the amounts of income
and deductions are not specified.

Example 3. The written promotional mate-
rial with respect to a tax shelter includes a
good-faith financial projection for the first 5
years of the investment. Based on reasonable
economic and business assumptions, the pro-
jection indicates that the expected net in-
come of the investment in each of its first 4
years is $100,000 ($500,000 of gross income and
$400,000 of gross deductions), but as a result
of the anticipated acquisition of new busi-
ness assets a loss of $20,000 is expected in the
fifth year of the investment ($500,000 of gross
income and $520,000 of gross deductions). The
projection also indicates that a credit of
$50,000 is expected in the fifth year of the in-
vestment. Such a written financial projec-
tion would be considered to state that the in-
vestment will not reduce the cumulative tax
liability of any investor with respect to any
year in the 5-year period described in A-4 (I)
of this section. Although a loss and a credit
are projected in the fifth year of the invest-
ment, as of the close of such year, cumu-
lative projected income (8$2,500,000) exceeds
cumulative projected deductions ($2,120,000),
and cumulative projected tax liability (with-
out regard to credits) ($380,000 x 50 percent
=$190,000) exceeds cumulative projected cred-
its ($50,000). Assuming no contrary oral or
written projections or representations are
made, the tax shelter would thus be a pro-
jected income investment.
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Example 4. The written promotional mate-
rial with respect to a tax shelter states that
an investor will be entitled to a “1.5 to 1
write-off”” in the year of investment. This
statement is a representation that the in-
vestment will reduce the cumulative tax li-
ability of an investor with respect to the
first year of the investment and, accord-
ingly, the investment is not a projected in-
come investment. The result in this example
would be the same if any ‘‘write-off”’ were
represented, even if the write-off were less
than 1.5 to 1.

Q-57D. Are all financial projections
and representations relating to the cu-
mulative tax liability of an investor
taken into account for purposes of A-
57B of this section?

A-57D. (a) No. A financial projection
or other representation relating to the
cumulative tax liability of an investor
is not taken into account for purposes
of A-57TB of this section unless it is
made in good faith and is based on rea-
sonable economic and business assump-
tions. In addition, a financial projec-
tion or other representation is not
taken into account if it relates to cir-
cumstances that are highly unlikely.
Moreover, a general statement or dis-
claimer indicating that projected in-
come is not guaranteed or otherwise
assured, standing alone, is not a projec-
tion or representation for purposes of
paragraph (b) of A-57B of this section.

(b) The following example illustrates
the application of the principles of this
A-57D:

Example. The written promotional material
with respect to a tax shelter contains a rep-
resentation stating that the investment is
projected to produce net income for all in-
vestors in each of its first five years and
there are no credits potentially allowable
with respect to the investment. This state-
ment is based on reasonable economic and
business assumptions. Such a written rep-
resentation, if made in good faith, would be
considered under paragraph (a) of A-57B of
this section to state that the investment will
not reduce the cumulative tax liability of
any investor with respect to any year in the
b5-year period described in A-4(I) of this sec-
tion. In addition, no oral or written state-
ments or representations are communicated
to investors that would indicate under para-
graph (b) of A-57B of this section that the in-
vestment might reduce the cumulative tax
liability of any investor with respect to any
year in the 5-year period.

Assume the tax shelter organizer has
knowledge of certain other facts that lead
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the tax shelter organizer to believe that it is
more likely than not that the investment
will produce a net loss in the first year. The
representation projecting net income is thus
contrary to the tax shelter organizer’s belief
that it is more likely than not that the in-
vestment will produce a net loss in the first
year. Therefore, the representation is not
made in good faith. Since representations
not made in good faith are ignored under A-
57D, the tax shelter would not be a projected
income investment. If, on the other hand,
the tax shelter organizer did not know of the
other facts so that the tax shelter organizer
did not believe that the investment would
produce a net loss in the first year, the rep-
resentation projecting income is made in
good faith. In that case, the tax shelter
would be a projected income investment.

Q-57TE. What assets may not be held
by a projected income investment?

A-57TE. A tax shelter is not a pro-
jected income investment if more than
an incidental amount of its assets in-
clude or relate to any interest in a col-
lectible (as defined in section
408(m)(2)), a master sound recording,
motion picture or television film, vid-
eotape, lithograph plate, copyright, or
a literary, musical, or artistic com-
position.

Q-57TF. What are the consequences if
financial projections or other represen-
tations are not made in good faith or
are not based on reasonable economic
and business assumptions?

A-57F. If a tax shelter is not a pro-
jected income investment because the
financial projections or other represen-
tations are not made in good faith or
are not based on reasonable economic
and business assumptions, it must be
registered not later than the day on
which the first offering for sale of an
interest in the tax shelter occurs. If
the tax shelter is not registered timely,
the tax shelter organizer may be sub-
ject to a penalty. (See A-1 of §301.6707—
1T.)

Q-57G. When does a tax shelter cease
to be a projected income investment?

A-57G. A tax shelter ceases to be a
projected income investment on the
last day of the first year (as defined in
A-T7 of this section) in the 5-year period
described in A-4 (I) of this section for
which, for any investor, (i) the gross
deductions allocable to the investor for
that year and prior years exceed the
gross income allocable to the investor
for such years, or (ii) the credit allo-
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cable to the investor for that year and
prior years exceed 50 percent of the
amount by which gross income allo-
cable to the investor exceeds gross de-
ductions allocable to the investor for
such years. For purposes of deter-
mining when a tax shelter ceases to be
a projected income investment, the tax
shelter organizer is not required to
take into account interest that may be
incurred by an investor with respect to
debt described in A-14 (2) or (3) of this
section, but is required to take into ac-
count interest incurred by an investor
with respect to debt described in A-14
(1) of this section. In addition, the tax
shelter organizer may not take into ac-
count income attributable to cash,
cash equivalents, or marketable securi-
ties (within the meaning of A-14 (4) of
this section).

Q-57TH. How does the requirement to
register apply with respect to a tax
shelter that is a projected income in-
vestment?

A-5TH. In the case of a tax shelter
that is a projected income investment,
registration is not required unless the
tax shelter ceases to be a projected in-
come investment under A-57G of this
section. If the tax shelter ceases to be
a projected income investment, the tax
shelter organizer must register the tax
shelter in accordance with the rules set
forth in A-1 through A-39 and A-41
through A-50 of this section. The tax
shelter must be registered—

(a) Within 30 days after the date on
which the tax shelter ceases to be a
projected income investment, and

(b) Before the date on which the tax
shelter or a tax shelter organizer sends
the investor any schedule of profit or
loss, or income, deduction, or credit
that may be used in preparing the in-
vestor’s income tax return for the tax-
able year that includes the date on
which the tax shelter ceases to be a
projected income investment. If a tax
shelter organizer fails to register time-
ly as required by this A-57TH, the tax
shelter organizer may be subject to a
penalty. (See A-1 of §301.6707-1T.) For
example, assume that C is the principal
organizer and general partner of a lim-
ited partnership. Interests in the part-
nership will be offered for sale in a pub-
lic offering required to be registered
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with the Securities and Exchange Com-
mission. C knows that the tax shelter
ratio (as defined in A-5 of this section)
for the limited partners will be 5 to 1.
Although C knows the partnership is a
tax shelter, C does not register the
partnership by the day on which the
first offering for sale of an interest oc-
curs because C believes the partnership
is a projected income investment. In
the second year of the partnership, the
gross deductions allocable to each of
the limited partners for the first two
years of the partnership exceed the
gross income allocable to the limited
partners in such years. Thus, the part-
nership ceases to be a projected income
investment under A-57G of this section.
Assuming further that C continues as
the general partner and Kknowingly
fails to register the partnership as a
tax shelter within the time prescribed
in this A-57TH, C will be subject to a
penalty of 1 percent of the aggregate
amount invested in the partnership.
Because there is an intentional dis-
regard of the registration require-
ments, the $10,000 limitation will not
apply.

Q-57I. How does the requirement to
furnish registration numbers (A-51
through A-54 of this section) apply in
the case of a tax shelter that is a pro-
jected income investment?

A-57I. In the case of a tax shelter
that is a projected income investment,
a person who sells or transfers an in-
terest in the tax shelter is not required
to furnish a registration number under
A-51 of this section or a notice under
A-54 of this section unless the tax shel-
ter ceases to be a projected income in-
vestment. If the tax shelter ceases to
be a projected income investment, the
tax shelter organizer who registers the
tax shelter is required to furnish the
registration number to all persons who
the tax shelter organizer knows or has
reason to know are participating in the
sale of interests in the tax shelter and
to all persons who the tax shelter orga-
nizer knows or has reason to know
have acquired interests in the tax shel-
ter. A person who sold (or otherwise
transferred) an interest in the tax shel-
ter before the date on which the tax
shelter ceased to be a projected income
investment is required to furnish the
registration number to the purchaser
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or transferee as provided in A-51 of this
section only if the seller or transferor
knows or has reason to know that the
tax shelter has ceased to be a projected
income investment and that the tax
shelter organizer who registered the
tax shelter has not provided a registra-
tion number to such purchaser or
transferee. In the case of persons who
acquired interests in the tax shelter be-
fore the date on which the tax shelter
ceased to be a projected income invest-
ment, the registration number must be
provided not later than the date de-
scribed in paragraph (b) of A-57TH of
this section or, if the tax shelter does
not provide any schedule described in
paragraph (b) of A-57H of this section,
within 60 days after the date on which
the tax shelter ceases to be a projected
income investment. Thus, for example,
if a tax shelter that ceases to be a pro-
jected income investment is a partner-
ship, the tax shelter organizer would be
required to provide the registration
number to each partner not later than
the date the Schedule K-1 for the year
in which the tax shelter ceases to be a
projected income investment is pro-
vided to each partner.

The registration number must be
provided in accordance with A-51 and
A-52 of this section and must be accom-
panied by a statement explaining that
the tax shelter has ceases to be a pro-
jected income investment and instruct-
ing the recipient to furnish the reg-
istration number to any persons to
whom the recipient has sold or other-
wise transferred interests in the tax
shelter. A tax shelter organizer who
fails to provide the registration num-
ber as provided in this A-571 may be
subject to penalties. (See A-12 of
§301.6707-1T.)

Q-57J. How does the requirement to
include the registration number on tax
returns (A-55 through A-57 of this sec-
tion) apply in the case of a tax shelter
that is a projected income investment?

A-57J. In the case of a tax shelter
that is a projected income investment,
an investor is not required to report a
registration number on the investor’s
tax return unless the tax shelter ceases
to be a projected income investment. If
the tax shelter ceases to be a projected
income investment, the requirements
of A-55 through A-57 apply with respect
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to returns for taxable years ending on
or after the date on which the tax shel-
ter ceases to be a projected income in-
vestment.

EFFECTIVE DATES

Q-58. On what date does the require-
ment to register a tax shelter become
effective?

A-58. In general, a tax shelter must
be registered if any interest in the tax
shelter (other than an interest pre-
viously sold to an investor) is sold on
or after September 1, 1984 (whether or
not interests in the tax shelter were
sold or offered for sale before Sep-
tember 1, 1984). The tax shelter must be
registered with the Internal Revenue
Service not later than the first day
after August 31, 1984 on which an inter-
est in the tax shelter is offered for sale.

Q-59. By what date must the tax shel-
ter registration number be furnished to
investors who acquired interests before
September 1, 1984 in a tax shelter that
is required to be registered.

A-59. All investors who acquired their
interests in a tax shelter before Sep-
tember 1, 1984 must be supplied with
the tax shelter registration number by
December 31, 1984. See A-52 of this sec-
tion for the date by which registration
numbers must be furnished to investors
who acquire their interests on or after
September 1, 1984.

Q-60. What interests will be taken
into account in determining whether
an investment in which interests were
sold before September 1, 1984, is a sub-
stantial investment?

A-60. The determination of whether
an investment is a substantial invest-
ment will be made by taking into ac-
count only the interests that are of-
fered for sale on or after September 1,
1984. An investment will be considered
a substantial investment if there are
expected to be 5 or more investors on
or after September 1, 1984, and the ag-
gregate amount offered for sale on or
after September 1, 1984 is expected to
exceed $250,000. Amounts received from
the sale of interests before September
1, 1984, however, are taken into account
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in computing the amount of the pen-
alty for failure to register.

(Secs. 6111 and 7805, Internal Revenue Code of
1954 (98 Stat. 678, 26 U.S.C. 6111; 68A Stat. 917,
26 U.S.C. 7805); secs. 6111, 6112 and 7805, Inter-
nal Revenue Code of 1954 (98 Stat. 678, 98
Stat. 681, 68A Stat. 917; 26 U.S.C. 6111, 6112
and 7805))

[T.D. 7964, 49 FR 32713, Aug. 15, 1984, as
amended by T.D. 7990, 49 FR 43641, Oct. 31,
1984; T.D. 7964, 49 FR 44461, Nov. 7, 1984; T.D.
8078, 51 FR 7440, Mar. 25, 1986; T.D. 7964, 73 FR
73180, Dec. 2, 2008]

§301.6111-2 Confidential corporate tax
shelters.

(a) In general. (1) Under section
6111(d) and this section, a confidential
corporate tax shelter is treated as a
tax shelter subject to the requirements
of sections 6111 (a) and (b).

(2) A confidential corporate tax shel-
ter is any transaction—

(i) A significant purpose of the struc-
ture of which is the avoidance or eva-
sion of Federal income tax, as de-
scribed in paragraph (b) of this section,
for a direct or indirect corporate par-
ticipant;

(ii) That is offered to any potential
participant under conditions of con-
fidentiality, as described in paragraph
(c) of this section; and

(iii) For which the tax shelter pro-
moters may receive fees in excess of
$100,000 in the aggregate, as described
in paragraph (d) of this section.

(3) For purposes of this section, ref-
erences to the term transaction include
all of the factual elements relevant to
the expected tax treatment of any in-
vestment, entity, plan, or arrange-
ment, and include any series of steps
carried out as part of a plan. For pur-
poses of this section, the term substan-
tially similar includes any transaction
that is expected to obtain the same or
similar types of tax consequences and
that is either factually similar or based
on the same or similar tax strategy.
Receipt of an opinion regarding the tax
consequences of the transaction is not
relevant to the determination of
whether the transaction is the same as
or substantially similar to another
transaction. Further, the term substan-
tially similar must be broadly construed
in favor of registration. For examples,
see §1.6011-4(c)(4) of this chapter.
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(4) A transaction described in para-
graph (b) of this section is for a direct
or an indirect corporate participant if
it is expected to provide Federal in-
come tax benefits to any corporation
(U.S. or foreign) whether or not that
corporation participates directly in the
transaction.

(b) Transactions structured for avoid-
ance or evasion of Federal income tar—(1)
In general. The avoidance or evasion of
Federal income tax will be considered a
significant purpose of the structure of
a transaction if the transaction is de-
scribed in paragraph (b)(2) or (3) of this
section. However, a transaction de-
scribed in paragraph (b)(3) of this sec-
tion need not be registered if the trans-
action is described in paragraph (b)(4)
of this section. For purposes of this
section, Federal income tax benefits
include deductions, exclusions from
gross income, nonrecognition of gain,
tax credits, adjustments (or the ab-
sence of adjustments) to the basis of
property, status as an entity exempt
from Federal income taxation, and any
other tax consequences that may re-
duce a taxpayer’s Federal income tax
liability by affecting the amount, tim-
ing, character, or source of any item of
income, gain, expense, loss, or credit.

(2) Listed transactions. A transaction
is described in this paragraph (b)(2) if
the transaction is the same as or sub-
stantially similar to one of the types of
transactions that the Internal Revenue
Service (IRS) has determined to be a
tax avoidance transaction and identi-
fied by notice, regulation, or other
form of published guidance as a listed
transaction. If a transaction becomes a
listed transaction after the date on
which registration would otherwise be
required under this section, and if the
transaction otherwise satisfies the con-
fidentiality and fee requirements of
paragraphs (a)(2)(ii) and (iii) of this
section, registration shall in all events
be required with respect to any inter-
ests in the transaction that are offered
for sale after the transaction becomes
a listed transaction. However, because
a transaction identified as a listed
transaction is generally considered to
have been structured for a significant
tax avoidance purpose, such a trans-
action ordinarily will have been sub-
ject to registration under this section
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before becoming a listed transaction if
the transaction previously satisfied the
confidentiality and fee requirements of
paragraphs (a)(2)(ii) and (iii) of this
section.

(3) Other tax-structured transactions. A
transaction is described in this para-
graph (b)(3) if it has been structured to
produce Federal income tax benefits
that constitute an important part of
the intended results of the transaction
and the tax shelter promoter (or other
person who would be responsible for
registration under this section) reason-
ably expects the transaction to be pre-
sented in the same or substantially
similar form to more than one poten-
tial participant, unless the promoter
reasonably determines that—

(i) The potential participant is ex-
pected to participate in the transaction
in the ordinary course of its business in
a form consistent with customary com-
mercial practice (a transaction involv-
ing the acquisition, disposition, or re-
structuring of a business, including the
acquisition, disposition, or other
change in the ownership or control of
an entity that is engaged in a business,
or a transaction involving a recapital-
ization or an acquisition of capital for
use in the taxpayer’s business, shall be
considered a transaction carried out in
the ordinary course of a taxpayer’s
business); and

(ii) There is a generally accepted un-
derstanding that the expected Federal
income tax benefits from the trans-
action (taking into account any com-
bination of intended tax consequences)
are properly allowable under the Inter-
nal Revenue Code for substantially
similar transactions. There is no min-
imum period of time for which such a
generally accepted understanding must
exist. In general, however, a tax shelter
promoter (or other person who would
be responsible for registration under
this section) cannot reasonably deter-
mine whether the intended tax treat-
ment of a transaction has become gen-
erally accepted unless information re-
lating to the tax treatment and tax
structure of such transactions has been
in the public domain (e.g., rulings, pub-
lished articles, etc.) and widely known
for a sufficient period of time (ordi-
narily a period of years) to provide
knowledgeable tax practitioners and
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the IRS reasonable opportunity to
evaluate the intended tax treatment.
The mere fact that one or more knowl-
edgeable tax practitioners have pro-
vided an opinion or advice to the effect
that the intended tax treatment of the
transaction should or will be sustained,
if challenged by the IRS, is not suffi-
cient to satisfy the requirements of
this paragraph (b)(3)(ii).

(4) Excepted transactions. The avoid-
ance or evasion of Federal income tax
will not be considered a significant
purpose of the structure of a trans-
action if the transaction is described in
either paragraph (b)(4)(i), (ii), or (iii) of
this section.

(i) In the case of a transaction other
than a transaction described in para-
graph (b)(2) of this section, the tax
shelter promoter (or other person who
would be responsible for registration
under this section) reasonably deter-
mines that there is no reasonable basis
under Federal tax law for denial of any
significant portion of the expected Fed-
eral income tax benefits from the
transaction. This paragraph (b)(4)(i) ap-
plies only if the tax shelter promoter
(or other person who would be respon-
sible for registration under this sec-
tion) reasonably determines that there
is no basis that would meet the stand-
ard applicable to taxpayers under
§1.6662-3(b)(3) of this chapter under
which the IRS could disallow any sig-
nificant portion of the expected Fed-
eral income tax benefits of the trans-
action. Thus, the reasonable basis
standard is not satisfied by an IRS po-
sition that would be merely arguable
or that would constitute merely a
colorable claim. However, the deter-
mination of whether the IRS would or
would not have a reasonable basis for
such a position must take into account
the entirety of the transaction and any
combination of tax consequences that
are expected to result from any compo-
nent steps of the transaction, must not
be based on any unreasonable or unre-
alistic factual assumptions, and must
take into account all relevant aspects
of Federal tax law, including the stat-
ute and legislative history, treaties,
administrative guidance, and judicial
decisions that establish principles of
general application in the tax law (e.g.,
Gregory v. Helvering, 293 U.S. 465 (1935)).
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The determination of whether the IRS
would or would not have such a reason-
able basis is qualitative in nature and
does not depend on any percentage or
other quantitative assessment of the
likelihood that the taxpayer would ul-
timately prevail if a significant por-
tion of the expected tax benefits were
disallowed by the IRS.

(ii) The IRS makes a determination
by published guidance that the trans-
action is not subject to the registra-
tion requirements of this section.

(iii) The IRS makes a determination
by individual ruling under paragraph
(b)(6) of this section that a specific
transaction is not subject to the reg-
istration requirements of this section
for the taxpayer requesting the ruling.

(5) Requests for ruling. If a tax shelter
promoter (or other person who would
be responsible for registration under
this section) is uncertain whether a
transaction is properly classified as a
confidential corporate tax shelter or is
otherwise uncertain whether registra-
tion is required under this section, that
person may, on or before the date that
registration would otherwise be re-
quired under this section, submit a re-
quest to the IRS for a ruling as to
whether the transaction is subject to
the registration requirements of this
section. If the request fully discloses
all relevant facts relating to the trans-
action, that person’s potential obliga-
tion to register the transaction will be
suspended during the period that the
ruling request is pending and, if the
IRS subsequently concludes that the
transaction is a confidential corporate
tax shelter subject to registration
under this section, until the sixtieth
day after the issuance of the ruling (or,
if the request is withdrawn, sixty days
from the date that the request is with-
drawn). In the alternative, that person
may register the transaction in accord-
ance with the requirements of this sec-
tion and append a statement to the
Form 8264, ‘‘Application for Registra-
tion of a Tax Shelter’”, which states
that the person is uncertain whether
the transaction is required to be reg-
istered as a confidential corporate tax
shelter, and that the Form 8264 is being
filed on a protective basis.

(6) Example. The following example il-
lustrates the application of paragraphs
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(b)(1) through (4) of this section. As-
sume, for purposes of the example, that
the transaction is not the same as or
substantially similar to any of the
types of transactions that the IRS has
identified as listed transactions under
section 6111 and, thus, is not described
in paragraph (b)(2) of this section. The
example is as follows:

Example. (i) Facts. Y has designed a com-
bination of financial instruments to be
issued as a package by corporations. The fi-
nancial instruments are expected to be treat-
ed as equity for financial accounting pur-
poses and as debt giving rise to allowable in-
terest deductions for Federal income tax
purposes. Y reasonably expects to present
this method of raising capital to more than
one potential corporate participant. Assume
that, because of the unusual nature of the
combination of financial instruments, Y can-
not conclude either that the transaction rep-
resented by the financial instruments is in
customary commercial form or that there is
a generally accepted understanding that in-
terest deductions are available to issuers of
substantially similar combinations of finan-
cial instruments. Further, assume that Y
cannot reasonably determine that the IRS
would have no reasonable basis to deny the
deductions.

(ii) Analysis. The transaction represented
by this combination of financial instruments
is a transaction described in paragraph (b)(3)
of this section. However, if Y is uncertain
whether this transaction is described in
paragraph (b)(3) of this section, or is other-
wise uncertain whether registration is re-
quired, Y may apply for a ruling under para-
graph (b)(5) of this section, and Y will not be
required to register the transaction while
the ruling is pending or for sixty days there-
after.

(c) Conditions of confidentiality—(1) In
general. All the facts and cir-
cumstances relating to the transaction
will be considered when determining
whether an offer is made under condi-
tions of confidentiality as described in
section 6111(d)(2), including prior con-
duct of the parties. Pursuant to section
6111(d)(2)(A), if an offeree’s disclosure
of the tax treatment or tax structure
of the transaction is limited in any
manner by an express or implied under-
standing or agreement with or for the
benefit of any tax shelter promoter, an
offer is considered made under condi-
tions of confidentiality, whether or not
such understanding or agreement is le-
gally binding. The tax treatment of a
transaction is the purported or claimed
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Federal income tax treatment of the
transaction. The tax structure of a
transaction is any fact that may be rel-
evant to understanding the purported
or claimed Federal income tax treat-
ment of the transaction. Pursuant to
section 6111(d)(2)(B), an offer will also
be considered made under conditions of
confidentiality in the absence of any
such understanding or agreement if
any tax shelter promoter knows or has
reason to know that the offeree’s use
or disclosure of information relating to
the tax treatment or tax structure of
the transaction is limited for the ben-
efit of any person other than the
offeree in any other manner, such as
where the transaction is claimed to be
proprietary or exclusive to the tax
shelter promoter or any party other
than the offeree.

(2) Exceptions—(i) Securities law. An
offer is not considered made under con-
ditions of confidentiality if disclosure
of the tax treatment or tax structure
of the transaction is subject to restric-
tions reasonably necessary to comply
with securities laws and such disclo-
sure is not otherwise limited.

(ii) Mergers and acquisitions. In the
case of a proposed taxable or tax-free
acquisition of historic assets of a cor-
poration (other than an investment
company, as defined in section 351(e),
that is not publicly traded) that con-
stitute an active trade or business the
acquirer intends to continue, or a pro-
posed taxable or tax-free acquisition of
more than 50 percent of the stock of a
corporation (other than an investment
company, as defined in section 351(e),
that is not publicly traded) that owns
historic assets used in an active trade
or business the acquirer intends to con-
tinue, the transaction is not considered
offered under conditions of confiden-
tiality under paragraph (c)(1) of this
section if the offeree is permitted to
disclose the tax treatment and tax
structure of the transaction no later
than the earlier of the date of the pub-
lic announcement of discussions relat-
ing to the transaction, the date of the
public announcement of the trans-
action, or the date of the execution of
an agreement (with or without condi-
tions) to enter into the transaction.

154



Internal Revenue Service, Treasury

However, this exception is not avail-
able where the offeree’s ability to con-
sult any tax advisor (including a tax
advisor independent from all other en-
tities involved in the transaction) re-
garding the tax treatment or tax struc-
ture of the transaction is limited in
any way.

(3) Presumption. Unless facts and cir-
cumstances indicate otherwise, an
offer is not considered made under con-
ditions of confidentiality if the tax
shelter promoter provides express writ-
ten authorization to each offeree per-
mitting the offeree (and each em-
ployee, representative, or other agent
of such offeree) to disclose to any and
all persons, without limitation of any
kind, the tax treatment and tax struc-
ture of the transaction, and all mate-
rials of any kind (including opinions or
other tax analyses) that are provided
to the offeree related to such tax treat-
ment and tax structure. Except as pro-
vided in paragraph (c)(2) of this sec-
tion, this presumption is available only
in cases in which each written author-
ization permits the offeree to disclose
the tax treatment and tax structure of
the transaction immediately upon
commencement of discussions with the
tax shelter promoter providing the au-
thorization and each written author-
ization is given no later than 30 days
from the day the tax shelter promoter
commenced discussions with the
offeree. A transaction that is exclusive
or proprietary to any party other than
the offeree will not be considered of-
fered under conditions of confiden-
tiality if written authorization to dis-
close is provided to the offeree in ac-
cordance with this paragraph (c¢)(3) and
the transaction is not otherwise con-
fidential.

(d) Determination of fees. All the facts
and circumstances relating to the
transaction will be considered when de-
termining the amount of fees, in the
aggregate, that the tax shelter pro-
moters may receive. For purposes of
this paragraph (d), all consideration
that tax shelter promoters may receive
is taken into account, including con-
tingent fees, fees in the form of equity
interests, and fees the promoters may
receive for other transactions as con-
sideration for promoting the tax shel-
ter. For example, if a tax shelter pro-
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moter may receive a fee for arranging
a transaction that is a confidential cor-
porate tax shelter and a separate fee
for another transaction that is not a
confidential corporate tax shelter, part
or all of the fee paid with respect to
the other transaction may be treated
as a fee paid with respect to the con-
fidential corporate tax shelter if the
facts and circumstances indicate that
the fee paid for the other transaction is
in consideration for the confidential
corporate tax shelter. For purposes of
determining whether the tax shelter
promoters may receive fees in excess of
$100,000, the fees from all substantially
similar transactions are considered
part of the same tax shelter and must
be aggregated.

(e) Registration—(1) Time for reg-
istering—(i) In general. A tax shelter
must be registered not later than the
day on which the first offering for sale
of interests in the shelter occurs. An
offer to participate in a confidential
corporate tax shelter shall be treated
as an offer for sale. If interests in a
confidential corporate tax shelter were
first offered for sale on or before Feb-
ruary 28, 2000, the first offer for sale of
interests in the shelter that occurs
after February 28, 2000 shall be consid-
ered the first offer for sale under this
section.

(ii) Special rule. If a transaction be-
comes a confidential corporate tax
shelter (e.g., because of a change in the
law or factual circumstances, or be-
cause the transaction becomes a listed
transaction) subsequent to the first of-
fering for sale after February 28, 2000,
and the transaction was not previously
required to be registered as a confiden-
tial corporate tax shelter under this
section, the transaction must be reg-
istered under this section if interests
are offered for sale after the trans-
action becomes a confidential cor-
porate tax shelter. The transaction
must be registered by the next offering
for sale of interests in the shelter. If,
subsequent to the first offering for
sale, a transaction becomes a confiden-
tial corporate tax shelter because the
transaction becomes a listed trans-
action on or after February 28, 2003,
and the transaction was not previously
required to be registered as a confiden-
tial corporate tax shelter under this
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section, the transaction must be reg-
istered under this section within 60
days after the transaction becomes a
listed transaction/confidential cor-
porate tax shelter if any interests were
offered for sale within the previous six
years.

(2) Procedures for registering. To reg-
ister a confidential corporate tax shel-
ter, the person responsible for reg-
istering the tax shelter must file Form
8264, ‘‘Application for Registration of a
Tax Shelter’”. (Form 8264 is also used
to register tax shelters defined in sec-
tion 6111(c).) Similar to the treatment
provided under Q&A-22 and Q&A-48 of
§301.6111-1T, transactions involving
similar business assets and similar
plans or arrangements that are offered
to corporate taxpayers by the same
person or related persons are aggre-
gated and considered part of a single
tax shelter. However, in contrast with
the requirement of Q&A-48 of §301.6111-
1T, the tax shelter promoter may file a
single Form 8264 with respect to any
such aggregated tax shelter, provided
an amended Form 8264 is filed to reflect
any material changes and to include
any additional or revised written mate-
rials presented in connection with an
offer to participate in the shelter. Fur-
thermore, all transactions that are
part of the same tax shelter and that
are to be carried out by the same cor-
porate participant (or one or more
other members of the same affiliated
group within the meaning of section
1504) must be registered on the same
Form 8264.

(f) Definition of tax shelter promoter.
For purposes of section 6111(d)(2) and
this section, the term tax shelter pro-
moter includes a tax shelter organizer
and any other person who participates
in the organization, management or
sale of a tax shelter (as those persons
are described in section 6111(e)(1) and
§301.6111-1T (Q&A-26 through Q&A-33)
or any person related (within the
meaning of section 267 or 707) to such
tax shelter organizer or such other per-
son.

(g) Person required to register—(1) Tax
shelter promoters. The rules in section
6111 (a) and (e) and §301.6111-1T (Q&A-34
through Q&A-39) determine who is re-
quired to register a confidential cor-
porate tax shelter. A promoter of a
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confidential corporate tax shelter must
register the tax shelter only if it is a
person required to register under the
rules in section 6111(a) and (e) and
§301.6111-1T (Q&A-34 through Q&A-39).

(2) Persons who discuss the transaction;
all promoters are foreign persons—(i) In
general. If all of the tax shelter pro-
moters of a confidential corporate tax
shelter are foreign persons, any person
who discusses participation in the
transaction must register the shelter
under this section within 90 days after
beginning such discussions.

(ii) Exceptions. Registration by a per-
son discussing participation in a trans-
action is not required if either—

(A) The person does not participate,
directly or indirectly, in the shelter
and notifies the tax shelter promoter
in writing, within 90 days of beginning
such discussions, that the person will
not participate; or

(B) Within 90 days after beginning
such discussions, the person obtains
and reasonably relies on both—

(I) A written statement from one of
the tax shelter promoters that such
promoter has registered the tax shelter
under this section; and

(2) A copy of the registration.

(iii) Determination of foreign status.
For purposes of this paragraph (g)(2), a
person must presume that all tax shel-
ter promoters are foreign persons un-
less the person either—

(A) Discusses participation in the tax
shelter with a promoter that is a
United States person; or

(B) Obtains and reasonably relies on
a written statement from one of the
promoters that at least one of the pro-
moters is a United States person.

(iv) Discussion. Discussing participa-
tion in a transaction includes dis-
cussing such participation with any
person that conveys the tax shelter
promoter’s proposal. For purposes of
this paragraph (g)(2), any person that
participates directly or indirectly in a
transaction will be treated as having
discussed participation in the trans-
action not later than the date of the
agreement to participate. Thus, a tax
shelter participant will be treated as
having discussed participation in the
transaction even if all discussions were
conducted by an intermediary and the
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agreement to participate was made in-
directly through another person acting
on the participant’s behalf (for exam-
ple, through an intermediary empow-
ered to commit the participant to par-
ticipate in the shelter).

(v) Special rule for controlled entities. A
person (first person) will be treated as
participating indirectly in a confiden-
tial corporate tax shelter if a foreign
person controlled by the first person
participates in the shelter, and a sig-
nificant purpose of the shelter is the
avoidance or evasion of the first per-
son’s Federal income tax. For purposes
of this paragraph (g)(2)(v), control of a
foreign corporation or partnership will
be determined under the rules of sec-
tion 6038(e)(2) and (3), except that such
section shall be applied by substituting
10>’ for ‘60 each place it appears and
“‘at least’ for ‘“‘more than” each place
it appears. In addition, section
6038(e)(2) shall be applied for these pur-
poses without regard to the construc-
tive ownership rules of section 318 and
by treating stock as owned if it is
owned directly or indirectly. Section
6038(e)(3) shall be applied for these pur-
poses without regard to the last sen-
tence of section 6038(e)(3)(B). Any bene-
ficiary with a 10 percent or more inter-
est in a foreign trust or estate shall be
treated as controlling that trust or es-
tate for purposes of this paragraph
) @2)(V).

(vi) Other rules. (A) For purposes of
the registration requirements under
section 6111(d)(3), it is presumed that
the tax shelter promoters will receive
fees in excess of $100,000 in the aggre-
gate unless the person responsible for
registering the tax shelter can show
otherwise.

(B) Any person treated as a tax shel-
ter promoter under section 6111(d) sole-
ly by reason of being related (within
the meaning of section 267 or 707) to a
foreign promoter will be treated as a
foreign promoter for purposes of this
paragraph (g)(2).

(h) Effective dates. This section ap-
plies to confidential corporate tax shel-
ters in which any interests are offered
for sale after February 28, 2000. If an in-
terest is sold after February 28, 2000, it
is treated as offered for sale after Feb-
ruary 28, 2000, unless the sale was pur-
suant to a written binding contract en-
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tered into on or before February 28,
2000. However, paragraphs (a) through
(g) of this section apply to confidential
corporate tax shelters in which any in-
terests are offered for sale on or after
February 28, 2003, and to transactions
described in paragraph (e)(1)(ii) of this
section. The rules that apply to con-
fidential corporate tax shelters in
which any interests are offered for sale
after February 28, 2000, and before Feb-
ruary 28, 2003, are contained in
§301.6111-2T in effect prior to February
28, 2003 (see 26 CFR part 301 revised as
of April 1, 2002, 2002-28 I.R.B 91, and
2002-45 I.R.B. 823 (see §601.601(d)(2) of
this chapter)).

[T.D. 9046, 68 FR 10170, Mar. 4, 2003]

§301.6111-3 Disclosure of reportable
transactions.

(a) In general. Each material advisor,
as defined in paragraph (b) of this sec-
tion, with respect to any reportable
transaction, as defined in §1.6011-4(b) of
this chapter, must file a return as de-
scribed in paragraph (d) of this section
by the date described in paragraph (e)
of this section.

(b) Material advisor—(1) In general. A
person is a material advisor with re-
spect to a transaction if the person
provides any material aid, assistance,
or advice with respect to organizing,
managing, promoting, selling, imple-
menting, insuring, or carrying out any
reportable transaction, and directly or
indirectly derives gross income in ex-
cess of the threshold amount as defined
in paragraph (b)(3) of this section for
the material aid, assistance, or advice.
The term transaction includes all of
the factual elements relevant to the
expected tax treatment of any invest-
ment, entity, plan or arrangement, and
includes any series of steps carried out
as part of a plan.

(2) Material aid, assistance, or advice—
(i) In general. Except as provided in
paragraph (b)(5) of this section, a per-
son provides material aid, assistance,
or advice with respect to organizing,
managing, promoting, selling, imple-
menting, insuring, or carrying out any
transaction if the person makes or pro-
vides a tax statement to or for the ben-
efit of—

(A) A taxpayer who either is required
to disclose the transaction under
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§§1.6011-4, 20.6011-4, 25.6011-4, 26.6011-4,
31.6011-4, 53.6011-4, 54.6011-4, or 56.6011-4
of this chapter because the transaction
is a listed transaction or a transaction
of interest, or would have been re-
quired to disclose the transaction
under §§1.6011-4, 20.6011-4, 25.6011-4,
26.6011-4, 31.6011-4, 53.6011-4, 54.6011-4,
or 56.6011-4 of this chapter if the trans-
action had become a listed transaction
or a transaction of interest within the
period of limitations in §1.6011-4(e) of
this chapter;

(B) A taxpayer who the potential ma-
terial advisor knows is or reasonably
expects to be required to disclose the
transaction under §1.6011-4 of this
chapter because the transaction is or is
reasonably expected to become a trans-
action described in §1.6011-4(b)(3)
through () or (7) of this chapter;

(C) A material advisor who is re-
quired to disclose the transaction
under this section because it is a listed
transaction or a transaction of inter-
est; or

(D) A material advisor who the po-
tential material advisor knows is or
reasonably expects to be required to
disclose the transaction under this sec-
tion because the transaction is or is
reasonably expected to become a trans-
action described in §1.6011-4(b)(3)
through (5) or (7) of this chapter.

(ii) Tax statement—(A) In general. A
tax statement is any statement (in-
cluding another person’s statement),
oral or written, that relates to a tax
aspect of a transaction that causes the
transaction to be a reportable trans-
action as defined in §1.6011-4(b)(2)
through (7) of this chapter. A tax state-
ment under this section includes tax
result protection that insures some or
all of the tax benefits of a reportable
transaction.

(B) Confidential transactions. A state-
ment relates to a tax aspect of a trans-
action that causes it to be a confiden-
tial transaction if the statement con-
cerns a tax benefit related to the trans-
action and either the taxpayer’s disclo-
sure of the tax treatment or tax struc-
ture of the transaction is limited in the
manner described in §1.6011-4(b)(3) of
this chapter by or for the benefit of the
person making the statement, or the
person making the statement knows
the taxpayer’s disclosure of the tax
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structure or tax aspects of the trans-
action is limited in the manner de-
scribed in §1.6011-4(b)(3) of this chap-
ter.

(C) Transactions with contractual pro-
tection. A statement relates to a tax as-
pect of a transaction that causes it to
be a transaction with contractual pro-
tection if the statement concerns a tax
benefit related to the transaction and
either—

(I) The taxpayer has the right to a
full or partial refund of fees paid to the
person making the statement or the
fees are contingent in the manner de-
scribed in §1.6011-4(b)(4) of this chap-
ter; or

(2) The person making the statement
knows or has reason to know that the
taxpayer has the right to a full or par-
tial refund of fees (described in §1.6011-
4(b)(4)(ii) of this chapter) paid to an-
other if all or part of the intended tax
consequences from the transaction are
not sustained or that fees (as described
in §1.6011-4(b)(4)(ii) of this chapter)
paid by the taxpayer to another are
contingent on the taxpayer’s realiza-
tion of tax benefits from the trans-
action in the manner described in
§1.6011-4(b)(4) of this chapter.

(D) Loss transactions. A statement re-
lates to a tax aspect of a transaction
that causes it to be a loss transaction
if the statement concerns an item that
gives rise to a loss described in §1.6011—
4(b)(5) of this chapter.

(E) [Reserved]

(iii) Special rules—(A) Capacity as an
employee. A material advisor generally
does not include a person who makes a
tax statement solely in the person’s ca-
pacity as an employee, shareholder,
partner or agent of another person.
Any tax statement made by that per-
son will be attributed to that person’s
employer, corporation, partnership or
principal. However, a person shall be
treated as a material advisor if that
person forms or avails of an entity
with the purpose of avoiding the rules
of section 6111 or 6112 or the penalties
under section 6707 or 6708.

(B) Post-filing advice. A person will
not be considered to be a material advi-
sor with respect to a transaction if
that person does not make or provide a
tax statement regarding the trans-
action until after the first tax return
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reflecting tax benefit(s) of the trans-
action is filed with the IRS. However,
this exception does not apply to a per-
son who makes a tax statement with
respect to the transaction if it is ex-
pected that the taxpayer will file a sup-
plemental or amended return reflecting
additional tax benefits from the trans-
action.

(C) Publicly filed statements. A tax
statement with respect to a trans-
action that includes only information
about the transaction contained in
publicly available documents filed with
the Securities and Exchange Commis-
sion no later than the close of the
transaction will not be considered a
tax statement to or for the benefit of a
person described in paragraph (b)(2) of
this section.

(3) Gross income derived for material
aid, assistance, or advice—(1) Threshold
amount—(A) In general. The threshold
amount of gross income is $50,000 in the
case of a reportable transaction sub-
stantially all of the tax benefits from
which are provided to natural persons
(looking through any partnerships, S
corporations, or trusts). For all other
transactions, the threshold amount is
$250,000.

(B) Listed transactions and transactions
of interest. For listed transactions de-
scribed in §§1.6011-4, 20.6011-4, 25.6011-4,
26.6011-4, 31.6011-4, 53.6011-4, 54.6011-4,
or 56.6011-4 of this chapter, the thresh-
old amounts in paragraph (b)(3)(i)(A) of
this section are reduced from $50,000 to
$10,000 and from $250,000 to $25,000. For
transactions of interest described in
§§1.6011-4, 20.6011-4, 25.6011-4, 26.6011-4,
31.6011-4, 53.6011-4, 54.6011-4, or 56.6011-4
of this chapter, the threshold amounts
in paragraph (b)(3)(i)(A) of this section
may be reduced as identified in the
published guidance describing the
transaction.

(C) [Reserved]

(D) Substantially all of the tax benefits.
For purposes of this section, the deter-
mination of whether substantially all
of the tax benefits from a reportable
transaction are provided to natural
persons is made based on all the facts
and circumstances. Generally, unless
the facts and circumstances prove oth-
erwise, if 70 percent or more of the tax
benefits from a reportable transaction
are provided to natural persons (look-
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ing through any partnerships, S cor-
porations, or trusts) then substantially
all of the tax benefits will be consid-
ered to be provided to natural persons.

(i1) Gross income derived directly or in-
directly for the material aid, assistance, or
advice. In determining the amount of
gross income a person derives directly
or indirectly for material aid, assist-
ance, or advice, all fees for a tax strat-
egy or for services for advice (whether
or not tax advice) or for the implemen-
tation of a reportable transaction are
taken into account. Fees include con-
sideration in whatever form paid,
whether in cash or in kind, for services
to analyze the transaction (whether or
not related to the tax consequences of
the transaction), for services to imple-
ment the transaction, for services to
document the transaction, and for
services to prepare tax returns to the
extent return preparation fees are un-
reasonable in light of all of the facts
and circumstances. A fee does not in-
clude amounts paid to a person, includ-
ing an advisor, in that person’s capac-
ity as a party to the transaction. For
example, a fee does not include reason-
able charges for the use of capital or
the sale or use of property. The IRS
will scrutinize carefully all of the facts
and circumstances in determining
whether consideration received in con-
nection with a reportable transaction
constitutes gross income derived di-
rectly or indirectly for aid, assistance,
or advice. For purposes of this section,
the threshold amount must be met
independently for each transaction
that is a reportable transaction and ag-
gregation of fees among transactions is
not required.

(4) Date a person becomes a material
advisor—(@1) In general. A person will be
treated as becoming a material advisor
when all of the following events have
occurred (in no particular order)—

(A) The person provides material aid,
assistance or advice as described in
paragraph (b)(2) of this section;

(B) The person directly or indirectly
derives gross income in excess of the
threshold amount as described in para-
graph (b)(3) of this section; and

(C) The transaction is entered into by
the taxpayer to whom or for whose
benefit the person provided the tax
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statement, or in the case of a tax state-
ment provided to another material ad-
visor, when the transaction is entered
into by a taxpayer to whom or for
whose benefit that material advisor
provided a tax statement.

(ii) Determining if the taxrpayer entered
into the transaction. Material advisors,
including those who cease providing
services before the time the trans-
action is entered into, must make rea-
sonable and good faith efforts to deter-
mine whether the event described in
paragraph (b)(4)(i)(C) of this section
has occurred.

(iii) Listed transactions and trans-
actions of interest. If a transaction that
was not a reportable transaction is
identified as a listed transaction or a
transaction of interest in published
guidance after the occurrence of the
events described in paragraph (b)(4)(i)
of this section, the person will be treat-
ed as becoming a material advisor on
the date the transaction is identified as
a listed transaction or a transaction of
interest.

(5) Other persons designated as material
advisors. Published guidance may iden-
tify other types or classes of persons as
material advisors.

(c) Definitions. For purposes of this
section, the following definitions
apply:

(1) Reportable transaction. The term
reportable transaction is defined in
§1.6011-4(b)(1) of this chapter.

(2) Listed transaction. The term listed
transaction is defined in §1.6011-4(b)(2)
of this chapter. See also §§20.6011-4(a),
25.6011-4(a), 26.6011-4, 31.6011-4(a),
53.6011-4(a), 54.6011-4(a), or 56.6011-4(a)
of this chapter.

(38) Derive. The term derive means re-
ceive or expect to receive.

(4) Person. The term person means
any person described in section
7701(a)(1), including an affiliated group
of corporations that join in the filing
of a consolidated return under section
1501.

(5) Substantially similar. The term sub-
stantially similar is defined in §1.6011-
4(c)(4) of this chapter.

(6) Tax. The term taxr means Federal
tax.

(7T) Tax benefit. A tax benefit includes
deductions, exclusions from gross in-
come, nonrecognition of gain, tax cred-
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its, adjustments (or the absence of ad-
justments) to the basis of property,
status as an entity exempt from Fed-
eral income taxation, and any other
tax consequences that may reduce a
taxpayer’s Federal tax liability by af-
fecting the amount, timing, character,
or source of any item of income, gain,
expense, loss, or credit.

(8) Tax return. The term tax return
means a Federal tax return and a Fed-
eral information return.

(9) Tax structure. The tax structure of
a transaction is any fact that may be
relevant to understanding the pur-
ported or claimed Federal tax treat-
ment of the transaction.

(10) Tax treatment. The tax treatment
of a transaction is the purported or
claimed Federal tax treatment of the
transaction.

(11) Tazxpayer. The term taxrpayer is
defined in §1.6011-4(c)(1) of this chap-
ter.

(12) Tax result protection. The term tax
result protection includes insurance
company and other third party prod-
ucts commonly described as tax result
insurance.

(13) Transaction of interest. The term
transaction of interest is defined in
§1.6011-4(b)(6) of this chapter. See also
§§20.6011-4(a), 25.6011-4(a), 26.6011-4,
31.6011-4(a), 53.6011-4(a), 54.6011-4(a), or
56.6011-4(a) of this chapter.

(d) Form and content of material advi-
sor’s disclosure statement—(1) In general.
A material advisor required to file a
disclosure statement under this section
must file a completed Form 8918, ‘‘Ma-
terial Advisor Disclosure Statement”
(or successor form) in accordance with
this paragraph (d) and the instructions
to the form. To be considered com-
plete, the information provided on the
form must describe the expected tax
treatment and all potential tax bene-
fits expected to result from the trans-
action, describe any tax result protec-
tion with respect to the transaction,
and identify and describe the trans-
action in sufficient detail for the IRS
to be able to understand the tax struc-
ture of the reportable transaction and
the identity of any material advisor(s)
whom the material advisor knows or
has reason to know acted as a material
advisor as defined in paragraph (b) of
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this section with respect to the trans-
action. An incomplete form containing
a statement that information will be
provided upon request is not considered
a complete disclosure statement. A
material advisor may file a single form
for substantially similar transactions.
An amended form must be filed if infor-
mation previously provided is no
longer accurate, if additional informa-
tion that was not disclosed becomes
available, or if there are material
changes to the transaction. A material
advisor is not required to file an addi-
tional form for each additional tax-
payer that enters into the same or sub-
stantially similar transaction. If the
form is not completed in accordance
with the provisions in this paragraph
(d) and the instructions to the form,
the material advisor will not be consid-
ered to have complied with the disclo-
sure requirements of this section.

(2) Reportable transaction number. The
IRS will issue to a material advisor a
reportable transaction number with re-
spect to the disclosed reportable trans-
action. Receipt of a reportable trans-
action number does not indicate that
the disclosure statement is complete,
nor does it indicate that the trans-
action has been reviewed, examined, or
approved by the IRS. Material advisors
must provide the reportable trans-
action number to all taxpayers and ma-
terial advisors for whom the material
advisor acts as a material advisor as
defined in paragraph (b) of this section.
The reportable transaction number
must be provided at the time the trans-
action is entered into, or, if the trans-
action is entered into prior to the ma-
terial advisor receiving the reportable
transaction number, within 60 calendar
days from the date the reportable
transaction number is mailed to the
material advisor.

(e) Time of providing disclosure. The
material advisor’s disclosure state-
ment for a reportable transaction must
be filed with the Office of Tax Shelter
Analysis (OTSA) by the last day of the
month that follows the end of the cal-
endar quarter in which the advisor be-
came a material advisor with respect
to the reportable transaction or in
which the circumstances necessitating
an amended disclosure statement
occur. The disclosure statement must
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be sent to OTSA at the address pro-
vided in the instructions for Form 8918
(or a successor form).

(f) Designation agreements. If more
than one material advisor is required
to disclose a reportable transaction
under this section, the material advi-
sors may designate by written agree-
ment a single material advisor to dis-
close the transaction. The transaction
must be disclosed by the last day of the
month following the end of the cal-
endar quarter that includes the earliest
date on which a material advisor who
is a party to the agreement became a
material advisor with respect to the
transaction as described in paragraph
(b)(4) of this section. The designation
of one material advisor to disclose the
transaction does not relieve the other
material advisors of their obligation to
disclose the transaction to the IRS in
accordance with this section, if the
designated material advisor fails to
disclose the transaction to the IRS in a
timely manner.

(g) Protective disclosures. If a potential
material advisor is uncertain whether
a transaction must be disclosed under
this section, the advisor may disclose
the transaction in accordance with the
requirements of this section and com-
ply with all the provisions of this sec-
tion, and indicate on the disclosure
statement that the disclosure state-
ment is being filed on a protective
basis. The IRS will not treat disclosure
statements filed on a protective basis
any differently than other disclosure
statements filed under this section.
For a protective disclosure to be effec-
tive, the advisor must comply with the
regulations under this section and
§301.6112-1 by providing to the IRS all
information requested by the IRS
under these sections.

(h) Rulings. If a potential material
advisor requests a ruling as to whether
a specific transaction is a reportable
transaction on or before the date that
disclosure would otherwise be required
under this section, the Commissioner
in his discretion may determine that
the submission satisfies the disclosure
rules under this section for that trans-
action if the request fully discloses all
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relevant facts relating to the trans-
action which would otherwise be re-
quired to be disclosed under this sec-
tion. The potential obligation of the
person to disclose the transaction
under this section (or to maintain or
furnish the list under §301.6112-1) will
not be suspended during the period
that the ruling request is pending.

(i) Effective/applicability date—(1) In
general. This section applies to trans-
actions with respect to which a mate-
rial advisor makes a tax statement on
or after August 3, 2007. However, this
section applies to transactions of inter-
est entered into on or after November
2, 2006, with respect to which a mate-
rial advisor makes a tax statement
under this section on or after Novem-
ber 2, 2006. Paragraphs (b)(2)(i)(A),
(B)(B)(HA)(B), (¢)(2), and (c)(13) of this sec-
tion apply to transactions with respect
to which a material advisor makes a
tax statement under this section after
November 14, 2011. Paragraph (h) of
this section applies to ruling requests
received on or after November 2, 2006.
Otherwise, the rules that apply on or
before November 14, 2011 are contained
in this section in effect prior to No-
vember 14, 2011 (see 26 CFR part 301 re-
vised as of April 1, 2011).

(2) [Reserved]

[T.D. 9351, 72 FR 43159, Aug. 3, 2007, as amend-
ed by T.D. 9556, 76 FR 70341, Nov. 14, 2011]

§301.6112-1 Material advisors of re-
portable transactions must keep
lists of advisees, etc.

(a) In general. Each material advisor,
as defined in §301.6111-3(b), with re-
spect to any reportable transaction, as
defined in §1.6011-4(b) of this chapter,
shall prepare and maintain a list in ac-
cordance with paragraph (b) of this sec-
tion and shall furnish such list to the
Internal Revenue Service (IRS) in ac-
cordance with paragraph (e) of this sec-
tion.

(b) Preparation and maintenance of
lists—(1) In general. A separate list
must be prepared and maintained for
each reportable transaction. However,
one list must be maintained for sub-
stantially similar transactions. A ma-
terial advisor will have 30 calendar
days from the date the list mainte-
nance requirement first arises (see
§301.6111-3(b)(4) and paragraph (a) of
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this section) with respect to a report-
able transaction to prepare the list
that must be maintained under this
section with respect to that trans-
action. The Commissioner in his dis-
cretion also may provide in published
guidance designating a transaction as a
reportable transaction a list prepara-
tion time period greater than 30 cal-
endar days. If a list is requested under
this section during the list preparation
time period, the request for the list
will be treated as having been made on
the day after the list preparation time
period ends. A list must be maintained
in a form that enables the IRS to de-
termine without undue delay or dif-
ficulty the information required in
paragraph (b)(3) of this section. The
Commissioner in his discretion may
provide in published guidance a form or
method for maintaining or furnishing
the list.

(2) Persons required to be included on
lists. A material advisor is required to
maintain a list identifying each person
with respect to whom the advisor acted
as a material advisor with respect to
the reportable transaction. However, a
material advisor is not required to
identify a person on the list if the per-
son entered into a listed transaction or
a transaction of interest more than 6
years before the transaction was iden-
tified in published guidance as a listed
transaction or a transaction of inter-
est.

(3) Contents. Each list must include
the three components described in
paragraph (b)(3)(i), (ii), and (iii) of this
section.

(1) Statement. An itemized statement
containing the following information—

(A) The name of each reportable
transaction, the citation to the pub-
lished guidance number identifying the
transaction if the transaction is a list-
ed transaction or a transaction of in-
terest, and the reportable transaction
number obtained under section 6111;

(B) The name, address, and TIN of
each person required to be included on
the list;

(C) The date on which each person re-
quired to be included on the list en-
tered into each reportable transaction,
if known by the material advisor;
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(D) The amount invested in each re-
portable transaction by each person re-
quired to be included on the list, if
known by the material advisor;

(E) A summary or schedule of the tax
treatment that each person is intended
or expected to derive from participa-
tion in each reportable transaction;
and

(F) The name of each other material
advisor to the transaction, if known by
the material advisor.

(ii) Description of the transaction. A
detailed description of each reportable
transaction that describes both the tax
structure of the transaction and the
purported tax treatment of the trans-
action.

(iii) Documents. The following docu-
ments—

(A) A copy of any designation agree-
ment (as described in paragraph (f) of
this section) to which the material ad-
visor is a party; and

(B) Copies of any additional written
materials, including tax analyses or
opinions, relating to each reportable
transaction that are material to an un-
derstanding of the purported tax treat-
ment or tax structure of the trans-
action that have been shown or pro-
vided to any person who acquired or
may acquire an interest in the trans-
actions, or to their representatives, tax
advisors, or agents, by the material ad-
visor or any related party or agent of
the material advisor. However, a mate-
rial advisor is not required to retain
earlier drafts of a document provided
the material advisor retains a copy of
the final document (or, if there is no
final document, the most recent draft
of the document) and the final docu-
ment (or most recent draft) contains
all the information in the earlier drafts
of such document that is material to
an understanding of the purported tax
treatment or the tax structure of the
transaction.

(c) Definitions. For purposes of this
section, the following terms are de-
fined as:

(1) Material advisor. The term material
advisor is defined in §301.6111-3(b).

(2) Reportable transaction. The term
reportable transaction is defined in
§1.6011-4(b)(1) of this chapter.

(3) Listed transaction. The term listed
transaction is defined in §1.6011-4(b)(2)

§301.6112-1

of this chapter. See also §§20.6011-4(a),
25.6011-4(a), 26.6011-4, 31.6011-4(a),
53.6011-4(a), 54.6011-4(a), or 56.6011-4(a)
of this chapter.

(4) Substantially similar. The term sub-
stantially similar is defined in §1.6011-
4(c)(4) of this chapter.

(5) Person. The term person is defined
in §301.6111-3(c)(4).

(6) Related party. A person is a related
party with respect to another person if
such person bears a relationship to
such other person described in section
267(b) or 707(b).

(7) Tax. The term tax is defined in
§301.6111-3(c)(6).

(8) Tax benefit. The term tax benefit is
defined in §301.6111-3(c)(7).

(9) Tax return. The term tax return is
defined in §301.6111-3(c)(8).

(10) Tax structure. The term tax struc-
ture is defined in §301.6111-3(c)(9).

(11) Tax treatment. The term tax treat-
ment is defined in §301.6111-3(c)(10).

(12) Transaction of interest. The term
transaction of interest is defined in
§1.6011-4(b)(6) of this chapter. See also
§§20.6011-4(a), 25.6011-4(a), 26.6011-4,
31.6011-4(a), 53.6011-4(a), 54.6011-4(a), or
56.6011-4(a) of this chapter.

(d) Retention of lists. Each material
advisor must maintain each component
of the list described in paragraph (b)(3)
of this section in a readily accessible
form for seven years following the ear-
lier of the date on which the material
advisor last made a tax statement re-
lating to the transaction, or the date
the transaction was last entered into,
if known. If the material advisor re-
quired to prepare, maintain, and fur-
nish the list is a corporation, partner-
ship, or other entity (entity) that has
dissolved or liquidated before comple-
tion of the seven-year period, the per-
son responsible under state law for
winding up the affairs of the entity
must prepare, maintain and furnish
each component of the list on behalf of
the entity, unless the entity submits
the list to the Office of Tax Shelter
Analysis (OTSA) within 60 days after
the dissolution or liquidation. If state
law does not specify any person as re-
sponsible for winding up the affairs,
then each of the directors of the cor-
poration, the general partners of the
partnership, or the trustees, owners, or
members of the entity are responsible
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for preparing, maintaining and fur-
nishing each component of the list on
behalf of the entity, unless the entity
submits the list to the OTSA within 60
days after the dissolution or liquida-
tion. The responsible person must also
provide notice to OTSA of such dissolu-
tion or liquidation within 60 days after
the dissolution or liquidation. The list
and the notice provided to OTSA must
be sent to: Internal Revenue Service,
OTSA Mail Stop 4915, 1973 North Rulon
White Blvd., Ogden, Utah 84404, or to
such other address as provided by the
Commissioner.

(e) Furnishing of lists—(1) In general.
Each material advisor responsible for
maintaining a list must, upon written
request by the IRS, make each compo-
nent of the list described in paragraph
(b)(3) of this section available to the
IRS. BEach component of the list must
be furnished to the IRS in a form that
enables the IRS to determine without
undue delay or difficulty the informa-
tion required in paragraph (b)(3) of this
section. If any component of the list is
not in a form that enables the IRS to
determine without undue delay or dif-
ficulty the information required in
paragraph (b)(3) of this section, the ma-
terial advisor will not be considered to
have complied with the list mainte-
nance provisions in section 6112 and
this section. A material advisor must
make the list or each component of the
list available to the IRS within the pe-
riod prescribed in section 6708 or pub-
lished guidance relating to section 6708.

(2) Claims of privilege. Each material
advisor who is required to maintain a
list with respect to a reportable trans-
action, must still maintain the list
pursuant to the requirements of this
section even if a person asserts a claim
of privilege with respect to the infor-
mation specified in paragraph
(b)(3)(iii)(B) of this section.

(f) Designation agreements. If more
than one material advisor is required
to maintain a list of persons for a re-
portable transaction, in accordance